took this page 
keep malpractice suits 
off the front page. 


When a client files a malpractice suit, it’s 
news. It may not make the newspapers, 
but word gets around just as well. 


And that’s just as bad. Because win or lose, 
all your clients remember is that someone 
found reason enough to file suit. 


That's why Lawyers Professional Liability 
Insurance Company of St. Petersburg, 
Florida includes Claims Repair service in 
its coverage. 


In this state we've found an expert who 
knows malpractice claims in and out. 
When you suspect you have made an error, 
for whatever reason, simply call him. He'll 
analyze. Counsel. And more often than 
not, keep malpractice out of the courtroom. 
Our policy has no defense cost deductible. 


Your claims Repair Specialist is 
William R. Hanley, of Frates & Novey, 
1-800-282-8949. 


So call Poe & Associates, Inc, at 
1-800-282-0593 about this extraordinary 
coverage. 


The Plan that not only pays malpractice 
claims. 


But helps control them. 


® 
Poe &Associates, Inc. 
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WHY ARE MORE AND MORE FLORIDA | 
CHOOSING LIBRIS? 


Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 
in a separately bound section with 
full page stubs. Each is 
numbered and imprinted 
with name, capitalization, 
state and officers’ titles. 


* Never misplace a seal again. The customized 
seal is enclosed in a zipper pouch. 


* The Ex Libris® corporate outfit is designed 
in rich, leather grained, mahogany-brown vinyl 


with a velcro closure. The corporate name is 50 blank rag content 
embossed on the spine in 24K gold. A handsome sheets. Or printed Min- 
addition to any corporate library. utes and By-laws with tax 


materials updated to con- 
form with the Economic 
Recovery Tax Act of 
1981. Minutes and By- 
laws include up-to-date 
IRC §1244 Resolution, 
Subchapter S Materials, Medical/Dental reim- 
bursement plan, appendix of forms, instruc- 
tions, work sheets and 20 blank sheets. Spe- 
cial editions are available for CA, CT, DE, 
FL, GA, IL, MI, MO, NJ, NY, PA, TX 
and Blank State (Model Business Cor- 

poration Act). Our exclusive cor- 
me. porate record tickler. Mylar 

5 reinforced tab indexes with 
five positions. Transfer 
_ ledger, 8 pages, bound in 
5. separate section. 


Request our complete catalog 
of law products and services. 


No. 10 Basic Outfit $ 44.00 


Charge to American Express, 
MasterCard or Visa New York * Georgia ° Illinois * Texas 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 


call toll free 1-800-241-8816. 


TO: EXCELSIOR-LEGAL No. 10 Basic Outfit . . . .$44.00 
SOUTHEAST, INC. Please Ship: [-] No. 20 with Printed Suse ee 
P.O. Box 889 Minutes and By-Laws . . $46.50 


Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 


NPV or PV $ Capitalization § 
Shipment within 24 hours authorized shares each 
Bites recelyt of onder. Certificates signed by President and C Ship via Air—$4.00 extra. 
free when you (Secretary-treasurer, unless otherwise specified) 
any IRC-§1244 complete set—resol., dir. min., treatise, law, etc., $4.50 exira. 
AMEX 
Charge MC 
AL VISA Number Expires Signature 
($5.00 ELSEWHERE.) Zip Code FL 
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NOW AVAILABLE 
WITH 1981 TAX ACT REVISIONS 


Florida 


Will and 


Trust Manual 


e Designed and written especially for Florida lawyers. ¢ Complete in every sense to meet the 
needs of the general practitioner and the estate planning specialist in drafting high quality 
Florida estate planning documents. ¢ Distinguished authors who have been active tax and 
estate planning practitioners for more than 20 years. JAMES J. FREELAND, Professor of Law, 
Director, Graduate Program in Taxation, University of Florida, Gainesville, Florida and 

GUY B. MAXFIELD, Professor of Law, New York University, Counsel, Sann & Howe, 

New York, New York. ¢ In collaboration with an outstanding Florida practicing attorney: 
MELVIN N. GREENBERG, Founding and Senior Partner of Greenberg, Traurig, Askew, 
Hoffman, Lipoff, Quentel and Wolff, Miami, Florida. ¢ With an Advisory Board of leading 


Florida attorneys. 
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FEATURES 

¢ Includes new will and trust provisions to 
comply with the Federal Estate Tax changes of 
the Economic Recovery Tax Act of 1981. ¢ 
Complete will and trust forms including marital 
and non-marital trust arrangements, irrevocable 
trusts, for insurance and property; revocable 
trust with pour-over will; Clifford-type trust, 
split interest charitable trusts including annuity, 
unitrust and charitable lead trusts. ¢ Checklists 
for fact finding with client and preparation of 
legal documents. ¢ Complete annotations, 
current references to appropriate cases, revenue 
rulings, revenue procedures and treatises. © 
Annual supplements (at modest additional cost), 
and bulletins covering significant changes in 
the law and case decisions. © Numbered 
paragraphs keyed to the basic documents for 
manual use or paragraphs and documents 

can be entered into your word processing 
equipment. ® Loose-leaf for easy reference. © 
Practical — no need to cross reference 

to another manual. 


Return this to any of the following locations: 
SUN BANK, Estate and Trust Diviston | 


1428 Brickell Avenue PO. Drawer G PO. Box 3631 
Miami, Florida 33130 St. Petersburg, FL 33731 Orlando, FL 32802 a 
(305) 547-4618 (813) 823-4181 (305) 237-4348 


Piease send me the FLORIDA WILL AND TRUST MANUAL at the 3 
publication price of $95.00, and enter my subscription to all future 
supplements until further notice. 


Enclose check payable to FLORIDA WILL AND TRUST MANUAL. a 


Name 


Firm 


Address 


City, State, Zip Code 
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PRESIDENTS PAGE 


James C.Rinaman, Jr. 


PRESIDENT 


Pro bono publico— 


As my tenure as president of The 
Florida Bar begins our membership 
stands at more than 30,000. We can 
expect an annual increase in our num- 
bers of at least 10 percent each year, 
and it is apparent that by the end of 
this decade there will be nearly 50,000 
Florida lawyers. 

When The Florida Bar was inte- 
grated in 1949, there were less than 
3,000 lawyers in Florida, but then 
many more lawyers served as public 
officials in our state and local govern- 
ment than today, and a much greater 
percentage of all lawyers then served 
in community affairs and other 
public service than today. 

This situation is the result of in- 
creased demands and necessary limi- 
tations imposed on everyone by the 
explosive urbanization of our soci- 
ety. But lawyers and the organized 
Bar should strive to preserve and pro- 
mote the traditional contributions 
lawyers can make to society by in- 
creasing their participation in civic 
affairs. 

Lawyers have always given the 
highest accolades of success and re- 
spect to those who use their talents 
and legal training in accomplishment 
as statesmen, soldiers, or educators in 
the tradition of Jefferson and Hamil- 
ton; the broad meaning of the term 
pro bono publico. 

The public’s attitude toward law- 


yers has always been a paradox. Since 
ancient times, poets, playwrights and 
the press have subjected the legal 
profession to bitter criticism and 
hostile humor. But then as now, indi- 
vidual lawyers commanded the high- 
est respect as lawyers and as leaders 
in public affairs. 

The perceptions the French law- 
yer, Alexis de Tocqueville, had of the 
lawyer’s role (and his vanities) in 
America of the 1830’s have applica- 
tion today: 

The special information which lawyers de- 
rive from their studies ensures them a separate 
station in society; and they constitute a sort of 
privileged body in the scale of intelligence. 
This notion of their superiority perpetually re- 
curs to them in the practice of their profession: 
they are masters of a science which is neces- 
sary, but which is not very generally known: 
they serve as arbiters between the citizens; and 
the habit of directing the blind passions of 
parties in litigation to their purpose inspires 
them witha certain contempt for the judgment 
of the multitude. To this, and many added, 
that they naturally constitute a body; not by 
any previous understanding, or by an agree- 
ment which directs them to a common end; 
but the analogy of their studies and the uni- 
formity of their proceedings connect their 
mind together, as much as a common interest 
would combine their endeavors . . . 

It must not, however, be supposed that the 
legal spirit of which I have been speaking has 
been confined, in the United States, to the 
courts of justice; it extends far beyond them. 
As the lawyers constitute the only enlightened 
class which the people does not mistrust, they 
are naturally called upon to occupy most of the 
public stations. They fill the legislative assem- 
blies, and they conduct the administration; 
they consequently exercise a powerful influ- 
ence upon the formation of the law and upon 
its execution... 

The language of the law thus becomes, in 
some measure, a vulgar tongue; the spirit of 
the law, which is produced in the schools and 
courts of justice, gradually penetrates beyond 
their walls into the bosom of society, where it 
descends to the lowest classes, so that the 
whole people contracts the habits and tastes of 
the magistrate. 


government. While this system pro- 
vides better coordinated legal serv- 
ices, it tends to reduce exposure of 
private practitioners to involvement 
in public affairs. 

At the same time, the need for law- 
yers to participate actively in public 
affairs and public service is greater 
than ever before. The speed and 
magnitude of change during recent 
years in law and practice, as well as 
in our social and economic environ- 
ment, should not be looked upon as 
oppressive or antagonistic to the 
legal profession. These conditions 
are opportunities for lawyers and the 
Bar, and we must renew our efforts to 
influence the course of these changes. 
Lawyers bring to public councils and 
debate the benefit of their broad 
educational background; the ability 
to analyze and_ identify central 
problem areas; ability to advocate ef- 
fectively the myriad conflicting 
rights and purposes of the various 
segments of our society; and to pro- 
mulgate and effectuate long range 
plans and solutions to these problems 
in the field of law, business or poli- 
tics. 


Lawyers more than any other 
group in our society can provide lines 
of communication and liaison, intel- 
lectual yeast and political muscle 
toward identifying and solving the 
social and economic ills we confront. 

Lawyers more than any other 
group can hold a public office with- 
out fear of loss of livelihood because 
of political retribution or compul- 
sion to compromise principle. Inde- 
pendent, uncompromising and 
knowledgeable political leadership is 
the crying need of our times. Lawyers 
are particularly well suited to serve in 
public office “as if it were their last 
term” and make decisions based on 
logic in the best interest of the pub- 
lic, rather than personal commit- 
ments, political compromise, and 
legislative “back scratching.” 

There are easily perceived reasons 
why the number of lawyers serving 
in the legislature and the various 
boards and commissions of state and 
local government is at a low ebb. 
Public office for lawyers today 
seems to take a terrible toll in their 
professional, economic, (and some- 
times marital) stability. Constant 
bearding of the profession by politi- 

(Continued on page 621) 
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Don't Hold Up Your Clients That's Class. . . \ 


Personal Library 


Deluxe Complete Corp. Kits 


Black Jewel “Space Miser" 


$28 °° plus tax 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES 
DELUXE PADDED gold silk-screened three ring binder 
and slip box, printed minutes & bylaws with CHECKLIST, 
INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket 
seal fits in kit) 20 lithographed imprinted & numbered CN 

stock certificates on parchtext. Footnoted & indexed iy’ 

minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- Gy y lv Additional stock 

TION FOR SECTION 248, & INDEMNIFICATION PLAN, ne iC "centers are available 

written statement to organize corporation in lieu of 

minutes and by-laws printed typewriter print and spacing LOVE YOUR BOOKS? Personalize them in a most distinctive 
to match your insertions, also these extra bonus items: and classic manner. Whether your library is personal or 
two memo pads with each kit, federal application fr tax 
1.D., Federal Form 2553 for Plan 1244, state application 


That's Class. Proud cooks can choose a “Bon Appetit” or 
for state tax |.D., and preaddressed, printed envelopes “Kitchen Of" (Name and 3 initials) for their recipe cards, 


: ‘ canning labels, or cook books. Either way, no book lover 
for these forms. State report to determine unemploy 
ment status authorization schedule for Election 248. 


QUICK 


Service Order today between 9 a.m. & 
5 p.m. and we'll have it in your office (Dade/ 


° Broward Counties only) the next workin 
The Fastest Corporation 


AtA Price Find a complete kit for less and 


& raction ot The Cost REFUND THE DIFFERENCE. 


We pick up your completed articles at your office coe aa —— 4 
and hand file your articles, then manufacture 


we'll pick the order up and take it 
The Corporate Kit and return documents and kit back and credit your account COM- 


to you, the next work day. PLETELY for the returned items. 


No need to change registered agent or file any 


amendments, we file your articles as signed by CALL 


your clients. 


Dade: (305) 358-3694 
Charter Numbers are available within 24 hours. Broward: 764-4255 


West Palm: 655-1080 


Fla.: 800-432-3028 
Dade $ 
a PLUS KIT IF 


DESIRED 
West Palm Beach $12.00 aN 
$26.50 Plus Kit if Desired MPIRE 
All Other Counties CORPORATE KIT COMPANY 
NX ALL TOD AY 328 West Flagler Street 
Miami, Florida 33130 
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EXECUTIVE DIRECTIONS 


John F Harkness, Jr. 


EXECUTIVE DIRECTOR 


Bar leaders 


My dictionary defines a leader as 
one who essentially guides or directs 
a course of action by going in 
advance. Within the 30,000-strong 
membership of The Florida Bar, I 
believe every lawyer meets that 
standard. 

Certainly, with our state’s 70 plus 
voluntary bar associations and nearly 
70 statewide committees and 
sections, including governing boards 
and executive councils, we have a 
huge resource of executive officers 
who provide important bar leader- 
ship. One of the ways of tapping that 
vast resource of knowledge is 
through our Bar Leaders 
Conference. 


History 

The need for a free flow of com- 
munication between the leadership 
of The Florida Bar and its constitu- 
ents at the local level has long been 
recognized. Today’s Bar Leaders 
Conference is an outgrowth of a con- 
cept that had its genesis during Jim 
Urban’s term as Bar president. In 
1975 a caravan of Florida Bar 
executives traveled to Tallahassee, 
Orlando, Tampa and Miami to meet 
with the local bar leaders. Those 
lawyers were then invited to a one- 
day follow-up conference held later 
at Bar headquarters to address the 
issues most often noted by the 
participants. This meeting was 
formalized into a regularly 


scheduled annual event for all local 
bar leaders. 

As The Florida Bar has expanded 
and subdivided into more 
component groups and associations— 
with corresponding leadership 
growth and problems—the need for 
a more regular structured event 
resulted. In 1976 Bar President Ed 
Atkins opted to park the Local Bar 
Caravan and merge it into the con- 
ference concept, finding more 
appropriate overall facilities for the 
event within the Bar Center's then- 
new addition—another project for 
which he worked diligently. 


In 1980, the Bar Leaders 
Conference had a change in format. 
President Samuel S. Smith, recogniz- 
ing the need to bring as many bar 
officers together and provide some 
unified guidance, joined together 
local bar leaders with our section and 
committee chairmen in a_ joint 
meeting to discuss and share matters 
of mutual concern. This was the first 
time these individual groups had 
ever met together. 

As you can see, that small caravan 
of yesterday has progressed to a 
large, well organized and structured 
event known today as our Bar 
Leaders Conference. The 1982 Bar 
Leaders Conference promises to be 
another successful forum for these 
proven leaders. 


As I mentioned in last month’s 
column, the opinions of our 
individual members continue to be 
made known to us by personal 
contacts, correspondence, surveys 
and the like. In preparing for this 
year’s conference the sampling of bar 
association needs and concerns has 
been augmented through a pilot 
program of the Voluntary Bar 
Liaison Committee, modeled after a 
most successful ABA _ concept. 
Committee members, along with a 
Bar staff member from our 
communications division, have met 
with over half of our voluntary Bar 
officers and executives, in their 
locales, in an effort to prepare for this 
year’s conference and to maintain a 
presence of The Florida Bar at the 
local level. 

The 1982 Bar Leaders Conference 
July 15-17 at Bar headquarters 
promises to be an even greater 
improvement on its predecessors. 


Every effort has been made by Presi- 
dent Jim Rinaman and the Bar staff 
to ensure the continued value of the 
conference. Last year’s participants 
agreed overwhelmingly that future 
conferences should continue to focus 
on critical issues of concern to the 
legal profession in Florida. In 
addition to serving this purpose, I 
believe this year’s conference will 
inform those in attendance about the 
future of their profession and give 
thém direction as well. 

Through the forum provided at 
this conference, the Bar’s viability 
and vitality as an organization will be 
strengthened. This strength will 
result in better services to the citizens 
of this state and to you, the members 
of The Florida Bar. 


This year’s conference 

The 1982 Bar Leaders Conference 
will be an intensive three-day forum, 
joining newly elected voluntary bar 
officers, section and committee 
officers, Board of Governors 
members and others. They will 
receive an extensive orientation of 
services available through The 
Florida Bar and will have an 
opportunity to share views on issues 
currently challenging the legal 
profession and the organized bar in 
Florida. 


Various workshops and presenta- 
tions should provide helpful ideas for 
program implementation annd 
involvement in Florida Bar opera- 
tions. A highlight of the conference 
will be its concluding session at the 
Supreme Court of Florida where bar 
leaders will hear Nebraska lawyer 
Robert Kutak report on the proposed 
revisions to the ABA Code of Profes- 
sional Responsibility. 


Through conferences offered like 
this, our bar leaders have the 
opportunity to share, to learn, and to 
grow individually and collectively, 
giving our organization new strength 
and vitality. 


A leader, like Webster said, guides 
and directs a course of action by 
going in advance. But even good 
leaders need assistance and input. 
Give your local bar leader your 
support so he can help guide others. I 
believe this will help us better serve 
the people of Florida and you, the 
members of The Florida Bar. 0 
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Demonstrate 
Sensory Nerve Damage 
with 


THERMOGRAPHY 


The thermogram is a “heat picture” that provides a vivid and graphic 
evaluation of various musculoskeletal conditions including sensory 
nerve irritation and soft tissue injury. Subjective complaints of pain, 
numbness and paresthesias can be objectively documented with a 
statistical accuracy superior to the EMG and myelogram. The visual 
perspective obtained is unequaled in clarity. The relationship of injury 
and pain to the human anatomy is readily apparent and demonstrable. 


part THERMOGRAM 


INDICATIONS 


Thermography can be used to evalute any musculoskeletal injury — both acute and chronic. In addition, other 
medical conditions involving nerve and vascular abnormalities can be studied. Included are arthritis, dental conditions, 
facial pain, thrombophlebitis, circulatory disorders, and pain, numbness and paresthesias of the extremities 


Document acute injury early e Demonstrate “hidden pain” where other diagnostic 


Monitor efficacy of treatment modalities studies have been negative 
being used e Document cervical, thoracic and lumbar disc 


Assess severity of chronic conditions related problems 


Illustrate soft tissue injury with prompt ° Provide a “Picture of Pain” 
examination after trauma 


Your Referral Center — Thermographic Medical Associates Inc. 


Thermographic Medical Associates Inc. provides the mographic examination and the technical aspects of 
highest quality thermographic service available in system performance. Your patient’s thermographic 
Florida. Our space age equipment embodies the very studies will be interpreted by our medical consultant. 
latest in electronic thermographic science and tech- A full written report follows each thermographic study. 
nique. A modern facility is fully equipped to provide Copies of thermographic films are available for those 
prompt and efficient examinations for your referral cases in litigation. 
patients. Physicians supervise every phase of the ther- 


Let Us Give You The Hard Evidence 


Thermographic Medical Associates Inc. 
201 N. Wymore Road ¢ Winter Park, Florida 32789 


305 °629 
-—__ Remember “A Picture is Worth a 1,000 Words!” —— 
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James Rinaman, Jr. 
6 | profil © By Judson H. Orrick Staff Writer 


“Our primary responsibility 
is to assure delivery of legal 
services to the public in the 
most reasonable and cost 
efficient manner possible.” 
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Old boards creak as the big man 
marches back to his office. A minute 
later a bugle blasts from the back of 
the firm, followed by a loud, deep 
laugh. Jim Rinaman won another 
case. 

For more than 20 years James 
Curtis Rinaman, Jr., has blown the 
CHARGE! signal on a battered old 
bugle whenever he wins a case. Each 
bugle cry tells his associates at Marks, 
Gray, Conroy and Gibbs something 
about the new president of The 
Florida Bar. 

He is, as the loud blast suggests, a 
big man. Six-foot-five, “trying to 
hold it to 260,” shoe size 13-D. He’s a 
military man. At 47, his close- 
cropped hair and military meine 
show the discipline that comes from 
30 years in R.O.T.C., the Army and 
National Guard. He’s currently a lieu- 
tenant colonel in the Guard. Between 
verdicts, his bugle rests beneath an 
1857 carbine, a saber and a portrait of 
General Lee. He’s a self-assured man. 
A happy man. The bugle blowing isa 
traditional joke at the Jacksonville 
firm, always foilowed by the easy 
Rinaman laugh. And he’s a compas- 
sionate man, a teacher. The bugle cry 
is a summons to the troops. The 
younger lawyers in the 14-man firm 
drop by his crowded corner office 
when the bugle blows. 

“How'd it go, Jim?” 

“Well, I'll tell you... .” 

Twenty years of blowing that 
bugle shows something else about 
Big Jim Rinaman: he’s a traditionalist, 
a man who leads a well-ordered life. 
Rinaman has his priorities set: family, 
work, civic activities. Family first. 

“At least I'd like to think I put my 
family first,” he says, relaxed at home 
with a burning Bering cigar—his 
trademark—beside him. “They 
might not feel that way... .” 

“We know he puts us first,” Gloria 
interrupts, smiling at her husband of 


23 years. His work keeps him away 
from home too often, she concedes, 
but she’s not complaining. She and 
their four children are included in his 
plans whenever possible. 

“I know people who put their 
family ahead of their work more 
often than I do, and it seems like they 
end up making sacrifices that aren’t 
good for the family in the long run,” 
Rinaman says. Gloria agrees. The 
“long run” seems to be treating the 
Rinaman family well. Watching 
them interact is refreshing. They’re 
the kind of family sociologists say 
only exists today in reruns of “Father 
Knows Best” and “Leave it to 
Beaver”—open, warm, enthusiastic. 

The oldest of the children, James 
III, has his father’s self confidence. 
After a broad smile and strong hand- 
shake, he jumps into the conversa- 
tion. If he seems at first a bit like a car 
salesman, it’s not because he’s taking 
a break from college and selling cars 
(he is). He’s one semester away from 
a University of Florida business 
degree. Talking with him reveals the 
smile is real, part of his makeup after 
the car lot closes. 

Next in line is Mark, an active 18- 
year-old into “just about everything.” 
The sciences are his strongest sub- 
jects, he says. He’s not sure yet what 
he wants to study in college, but he is 
pretty sure it won't be law. 

Fifteen-year-old Christine doesn’t 
think she'll follow her father’s career 
path, either. Blessed with her 
mother’s eyes and smile, she plans to 
do some modeling. She already has 
-three years of French behind her, and 
was awarded top honors in a state- 
wide French competition last spring. 

The Rinaman’s youngest, 11-year- 
old Karen, will be the next lawyer in 
the family. Her mind is made up. 
Would she like to follow Sandra Day 
O’Connor’s lead, sitting one day on 
the nation’s highest Court? 


“Maybe,” she says. Very matter- 
of-fact. 

Asked how they feel about their 
father manning the helm of The 
Florida Bar, the Rinaman kids use the 
same word: proud. 

“We're all proud of him,” Mark 
says. 

“Very proud,” echoes Christine. 


The Rinaman tradition 


The Rinaman children are lucky. 
Close family relations are a Rinaman 
tradition. Jim Rinaman’s father, a St. 
Cloud physician, always took time 
for his children—Jim Jr., Kim, a 
Jacksonville architect, and Carolyn, 
a high school teacher in Sanford. 

Dr. Rinaman planted deep roots in 
Florida, moving down from Pitts- 
burgh with his aunt and uncle in 1906. 
He helped his uncle found a ranch 
near Belle Glade, introducing black 
angus cattle to the state. Those were 
hard days in Florida. Pioneering 
times, when panthers still roamed the 
undergrowth, when Miami had dirt 
streets. You can see the pride in the 
new Bar president’s eyes as he tells of 
his father poling down the canal to 
Ft. Lauderdale, and working at the 
Miami White Belt Dairy for pioneer 
Dr. John DuPuis, who helped him 
through college at Ohio Wesleyan 
and Medical School at Tulane. 

“Jim’s dad was aremarkable man,” 
Gloria Rinaman remembers. 

“He was a classic small-town 
doctor. A strong family man. He 
cared—about people, about his com- 
munity,” Jim Rinaman adds. He 
won't say he’s his father’s son. But he 
will say he learned about being 
thorough in his work and about the 
importance of accepting responsi- 
bility at his father’s knee. 

Rinaman also got his love for 
America and his feeling of civic 
obligation from his father. Dr. 
Rinaman was captured by the 


Japanese on Bataan during World 
War Il. Three years of prison camp 
rations reduced him from 220 pounds 
to 145 pounds. But the ordeal did not 
alter his spirit or diminish his enthu- 
siasm for life and learning. 

One of Rinaman’s prized posses- 
sions is the American flag his father 
and other prisoners fashioned out of 
torn sheets and parachutes with 


_ iodine and ink during their last days 


at the Bataan prison camp. They 
strapped it proudly to the front of the 
train they commandeered after the 
Japanese surrender for their tri- 
umphal trip into Tokyo. 

When Dr. Rinaman returned to his 
practice in St. Cloud—long before 
Walt Disney World put the little town 
on the map—he packed his family up 
and took them on a tour of America. 
“He wanted to get back in touch with 
this country. I think he wanted to see 
what it was we'd been fighting for,” 
Rinaman reflects. The effect of that 
trip, of his father’s patriotism, of his 
father’s zest for living, has never left 
Jim Rinaman. He, too, has traveled 
with his family throughout America. 


Rinaman also got a sense of 
thoroughness from his father, a dedi- 
cation to finishing what he starts. A 
letter from Miami lawyer Richard 
Masington to Rinaman’s law partners 
dated November 11, 1969, exempli- 
fies Rinaman’s dedication to getting 
the job done: 


Gentlemen: 

As I am sure you know, your partner, Jim 
Rinaman, lost his father last week. 

That unfortunate event occurred in the 
middle of a complicated and difficult trial. 
Somehow he was able to put the matter aside 
and proceed with the litigation. I know that he 
was under a great strain, but except for my 
casual inquiry about his father’s health, the fact 
of Dr. Rinaman’s death would never have 
been known to anyone at or near the court- 
house. 

As I am sure you know, he won the case. 

But of far greater significance is the fact that 
he handled the matter in a manner that 
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displayed the highest traditions of the Bar. 

You have one hell of a partner there. 

Rinaman’s Florida roots run as 
deep on his mother’s side as on his 
father’s. His grandfather, Dr. Luther 
S. Rader, an Ohio minister, came to 
Florida in 1891, where he served the 
Methodist Church in Jacksonville, 
and then St. Augustine. In 1902, the 
Rader family moved to Miami where 
Rinaman’s mother, Ruth Marie 
Rader, was born. 

During 30 years as district superin- 
tendent for the Methodist-Episcopal 
Church in Florida, Dr. Rader was 
involved in the founding of more 
than 40 churches. The Rader 
Memorial Methodist Church in 
Miami Shores is dedicated to his 
memory. Jim’s father and mother 
met at Dade County Agricultural 
High School, later named Edison 
High, in Miami and married after 
Jim, Sr., finished medical school in 
1933. 

From the doctor and the minister’s 
daughter, Jim Rinaman learned early 
on the virtues of hard work and self 
discipline. His friends say those 
virtues, coupled with his ability to 
understand complex issues and make 
intelligent decisions, will make him 
one of the best presidents in The 
Florida Bar’s history. 

“He'll make an outstanding presi- 
dent,” Talbot “Sandy” D’Alemberte 
says. “Jim’s one of the brightest, most 
sincere people I’ve ever known.” 
And D’Alemberte has known 
Rinaman a long time. They met in 
1959, when Jim was pulling night 
duty at the University of Florida law 
library and D’Alemberte, about to 
start law school, came in for a tour. 

“T was in there, just looking around, 
when I heard someone behind me 
say ‘Hey, son—what’d you want?’” 
D’Alemberte remembers. “I turned 
around to face this big, hulking 
guy ....I told him I wanted a tour of 
the library and he said I wasn’t going 
to get one. I said, “Why not?’ and he 
said, ‘Because I’m closing up right 


now, and you and me are going to my 
house for a beer.’” 

“We've been friends ever since.” 

Jim Rinaman made a lot of friends 
in college. During undergraduate 
days at the University of Florida, 
studying political science, he was 
involved with half a dozen campus 
organizations. He managed friends’ 
political campaigns, presided over 
Phi Gamma Delta, his social frater- 
nity (also his father’s fraternity, his 
brother's and his son’s), was in 
R.O.T.C. and Scabbard and Blade, 
the honorary military fraternity, and 
other organizations. . 

His hard work earned him admit- 
tance to Florida Blue Key, the uni- 
versity’s leadership fraternity. His 
picture hangs in the U.F. Hall of 
Fame, near that of his uncle, Ralph 
Rader, captain of the 1909 Gator 
football team and first student body 
president. 

After graduating in 1955, he pulled 
a two-year tour in the armored 
cavalry at Ft. Knox, then returned to 
Florida for law school. 

Rinaman remembers his first days 
back on campus: “It was great. I’d 
started college at 16, and gone steady 
with one girl through my first four 
years, then I went into the Army. At 
law school I expected to play the 
field with the Florida coeds. An 
architecture student called and said 
he knew a girl I should meet, the 
president of Alpha Chi Omega. I told 
him that was okay with me—it didn’t 
matter where I started, because I 
wasn't going to be staying in one 
place too long. 

“So we set up a date, and that night 
I met Gloria—and that was the last 
woman I ever took out... .” 

A boom of laughter. 

Jim and Gloria were married in 
1958, a year after their first date. 
Florida taught schvol in Reddick, 
Florida, while Jim finished law school. 
The next two years brought his grad- 
uation, their first child, and the move 
to Jacksonville. 
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Jim Rinaman, the lawyer 


Rinaman had planned to return to 
St. Cloud to work with then lawyer, 
now Judge Alexander Hall, Jr., and 
become a country lawyer, just as his 
father had done in medicine. 

Before he could make the move 
back home, his close friend and 
fraternity brother Frank Perritt got 
him an interview with the old Jack- 
sonville firm of Marks, Gray, Yates, 
Conroy and Gibbs. They had an 
opening at about half the salary Alex 
Hall had proffered. 

Rinaman and Perritt go way back. 
At the University of Florida Perritt 
succeeded Rinaman as president of 
Phi Gamma Delta and followed him 
through R.O.T.C. then on to Ft. 
Knox, then back to law school. Perritt 
clerked for the Marks firm one 
summer, recommended Rinaman, 
then joined him in Jacksonville a year 
later. They are now senior members 
of the firm, with adjoining offices, 
and Perritt is the managing partner. 
They are both lieutenant colonels in 
the Florida National Guard. 

At first, Rinaman was reluctant to 
go to Jacksonville. Judge Hall told 
him he should go ahead and get the 
trial experience the city offered, and 
the job in St. Cloud would be waiting 
for him when he wanted it. 

“So I moved to Jacksonville to get 
a little experience,” Rinaman recalls 
with a smile. “And I’m still here, 
getting experience. Every few years 
I'll ask Pat (Conroy) if he thinks I 
have enough experience to move 
back to St. Cloud. He always says 
‘No.’” 

But experience Rinaman has— 
experience as a litigator and as a 
leader. He’s tried hundreds of cases 
over the years. Defending medical 
malpractice and products liability 
suits is his specialty. He is also desig- 
nated in corporation and business 
law and administrative and govern- 
mental law. He is currently defend- 
ing a corporate client in about 140 
suits involving lung damage from 


i 


The Rinaman family pictured in the back yard of their Jackson- 
ville home: Jim, Christine, Karen, Jimmy, Gloria, Mark and 
Barney, the family’s Springer Spaniel. 


asbestos products in state and federal 
courts in Duval, Dade, Broward, 
Hillsborough and Orange Counties. 

“Just look at all this,” Nell Chack, 
Rinaman’s secretary of 20 years, says, 
motioning to the asbestos case files 
that panel her office and overflow 
into Rinaman’s. “I don’t know how 
he'll do it.” Pause. “But Jim’ll do it.” 

Rinaman has always kept a heavy 
workload, Mrs. Chack says. He’s 
been tying up loose ends and passing 
some responsibilities on to others in 
the firm to prepare for his year as Bar 
president, but he’s still “awfully 
busy.” 

“His trouble is he can’t say ‘no.’ 
He'll already have more work than 
one man can do, and someone will 
come along with a good cause, 
looking for help, and... .” Mrs. 
Chack throws up her hands. “But he 
always manages.” 

Rinaman’s resume of civic and 
professional activities bear out Mrs. 
Chack’s words: he is _ southern 
regional vice president of the 


Lt. Col. Rinaman on maneuvers with the Florida National Guard. 
Between R.0O.T.C., active duty and the Guard, his military service 
spans 30 years. 
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Defense Research Institute and has 
served as president of the Associa- 
tions of Insurance Attorneys, the 
Jacksonville Bar, the Florida Defense 
Lawyers Association, the Jackson- 
ville Chapter of the National March 
of Dimes Foundation, and the Jack- 
sonville Chapter of the University of 
Florida Alumni Association. He is 
past chairman of the ABA Local 
Government Section Home Rule 
Committee, the First D.C.A. Nomi- 
nating Commission, Florida Court 
Rules Steering Committee; Florida 
chairman of the National Institute of 
Municipal Law Officers; vice 
president and vice chairman of half a 
dozen other groups; member of a 
dozen others; CLE author and 
lecturer; adjunct professor at the 
University of Florida School of 
Architecture; member of five social 
clubs... . 
Where does he find the time? 
“Well, I don’t think he sleeps 
much,” Mrs. Chack laughs. 
Rinaman has also served as general 
counsel to the City of Jacksonville, 
the Florida State Board of Archi- 
tecture, the Jacksonville Area 
Chamber of Commerce, the Duval 
County legislative delegation, and to 
the president of the Florida Senate 
when Jack Mathews held that office. 
A poem Mathews wrote for the 
Rinamans’ 21st wedding anniversary 
in 1979 tells a lot about how their 
friends feel about the couple living in 
Jacksonville: 


THE RINAMANS 


It’s remarkable to see, in two score plus one 
years, 

How Gloria took Don Quixote and made such 
fine careers. 

She took his unharnessed brute force and gave 
him some direction, 

Usually picking the right man (or woman) in 
every election! 

A charter member of “White Hats for Reform,” 

He tore after evil and corruption, just like a 
storm. 

As legislative aide, city attorney, bus company 
Boss and many mo’, 

Dedicating his time with abandon to pro bono 
publico! 


Rinaman reports to the Board of Governors at its May meeting in Miami. He says of the 
Board: “They're probably the most dependable group I’ve ever worked with. If they say 
they'll do something, you can count on them to do it.” 


Meanwhile, his modest clients (insurance com- 
panies, doctors and such), 

Are ably represented by the flambouyant 
“Rinaman Touch,” 

Managing to keep those less fortunate in luck, 
accident and health, 

From ever redistributing his impoverished 
clients’ wealth! 

So retiring! So bashful! So humble! So shy! 

I wonder how he attracts notice when he gazes 
from on high! 

And isn’t it nice to sleep so well at night, 

Knowing that Col. Rinaman is going to lead 
the fight! 

As he goes further along up the hill, 

Gloria will make a fine first lady for the presi- 
dent of The Florida Bar and Grill! 

And so from all your friends, Gloria and 
Big Jim— 

Here’s our heartiest congratulations with all 
our vigor and vim!!! 


August 9, 1979 John E. Mathews, Jr. 


Rinaman was one of the prime 
movers behind the Jacksonville- 
Duval County consolidation, served 
on the Jacksonville Transportation 
Authority, is largely credited for 
expanding and improving the 
Jacksonville transit system during 
nine years as chairman of the J.T.A. 
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Mass Transit Committee. 

“Jim’s been a civic leader ever 
since he came to town,” Fourth 
Judicial Circuit State Attorney Ed 
Austin says of his old friend. “He’s 
always involved, and he’s always one 
of the ones with the white hats on. 
He’s highly, highly dedicated to 
public service, even when it means 
financial sacrifice.” 

“One word to describe Jim 
Rinaman? ‘Dynamic.’ If I had two, 
I'd add ‘integrity.’ After that I’d say 
‘committed to public service,” the 
Jacksonville prosecutor says. 

“I think he'll make a great presi- 
dent of The Florida Bar.” 

“He'll be a hell of a good Bar 
president,” echoes Bill Birch- 
field, another longtime friend of 
Rinaman’s. “He has high principles, 
he’s absolutely fearless, and he’s 
completely loyal to his family, his 
friends and his beliefs. He’s big 
enough on the inside to be as big as he 
is on the outside. 

“When people look at Jim 
Rinaman, they don’t know what to 


think. They tend to underestimate his 
intelligence, his administrative skills, 
his courage and tenacity—they don’t 
know whether he’s carrying a pop- 
gun or a cannon. But when he starts 
talking, fires the first salvo, if you 
will, they see he’s got a howitzer.” 

Rinaman shrugs off praise. Civic 
activities? “Each citizen’s duty.” 
Military service? “When people ask 
me that, I say ‘I vote, I pay my taxes, 
and I fulfill my military obligation— 
doesn’t everybody?” 


His role as president 


And now Rinaman is ready to 
devote his talents and energy to The 
Florida Bar presidency. 

“Continuity” and “stability” will be 
Jim Rinaman’s watchwords as 
president. “I don’t see the role of the 
president as one who comes on board 
with a bucketful of new programs to 
put in place to create a new happier 
world,” he says. “I see the president 
of the Bar as chairman of the Board 
and as chief spokesman of The 
Florida Bar. He should have suffi- 
cient knowledge of issues that come 
up to be able to respond, and to pro- 
vide information and leadership to 
the Board of Governors and the 
sections and committees.” 

Rinaman plans to continue to lead 
the Bar toward the goals of his prede- 
cessors: greater control of the budget 
through cost accounting and careful 
planning, increased communication 
between The Florida Bar and the 
voluntary bars, and increased partici- 
pation by the membership in Bar 
activities. 


“I think we really need to keep 


working on communication with the 
lawyers. Our primary responsibility 
is to assure delivery of quality legal 
services to the public, in the most 
reasonable and cost efficient manner 
possible. That’s what the organized 
Bar is trying to do, and we can do that 
if we concentrate on programs that 
benefit the lawyers.” 

Rinaman believes constant review 


of Bar programs, concentration on 
long-term planning and careful 
control of the budget will enable the 
Bar to best serve its members. He 
believes his work with the Program 
and Function Review Committee, 
the Budget Committee, the Board of 
Governors (since 1977) and his year 
as president-elect has given him the 
necessary knowledge of the needs 
and resources of the Bar to oversee its 
operation during the coming year 
successfully. 

He sees the relationship between 
The Florida Bar and voluntary bars 
as sound—and improving. “The 
Florida Bar should provide services 
to the voluntary bars wherever it’s 
cost-effective. And we are doing 
that. It’s working. The Bar is capable 
of providing service and information 
and guidance and counseling to the 
voluntary bars, to help them avoid 
having to reinvent the wheel.” He 
also sees a trend toward greater 
involvement by lawyers in their local 
bars. That’s a trend the integrated 
Bar should encourage and applaud, 
the new president says. 

If Rinaman could accomplish only 
one thing during his year as presi- 
dent, he would bring together all 
Florida organizations involved in 
delivering legal services to the 
poor—get a dialogue going about 
how to coordinate their efforts to 
avoid duplication of effort and 
counter-productive competition and 
conflict. 

“I perceive a need to integrate the 
ettorts and resources of The Florida 
Bar Foundation, Florida Legal Ser- 
vices, local bar pro bono projects, 
Bar committees, and other groups to 
use available state and federal funds, 
revenues from the interest on trust 
accounts program, surcharges on 
court filing fees—any money avail- 
able—and pro bono services of 
individual lawyers to ensure 
adequate and efficient delivery of 
legal services to the poor. More 
communication and less competi- 


tion,” Rinaman says. “A unified, 
umbrella organization, sponsored 
and nurtured by the lawyers of 
Florida.” 

The role of The Florida Bar in 
creating a legal services consortium, 
Rinaman says, should be that of a 
catalyst. “Provide leadership. I think 
we should approach the problem as 
the responsibility of the Bar, to be 
sure that the need for legal services to 
the poor is met in a competent and 
timely manner. The Bar should make 
sure that necessary funds and ser- 
vices are made available, but I don’t 
think lawyers alone are responsible 
to provide all the funds or all the 
services. That is the responsibility of 
society and government.” 

Other projects the new president 
hopes to see improved during his 
year at the helm include programs to 
ease transition of new grads going 
into practice, development of new 
programs in specialty certification, 
continuous legal education for 
lawyers, and law education for the 
public. He approves of the “mentor 
program” concept being tested by 
the Young Lawyers Section this year. 
“The older, more experienced 
lawyer could serve as a sounding 
board, could answer the young 
lawyers’ questions about ethics, 
office management, or problems 
with clients or judges, could assume 
the role of Father Confessor, if you 
will,” Rinaman says. The program 
could provide a great service to new 
lawyers, at negligible cost to the Bar. 

Will Big Jim Rinaman be able to 
increase communication between 
voluntary bars, Bar leaders and Bar 
members, improve the dialogue 
between legal aid providers, enhance 
fiscal efficiency and put isolated 
young practitioners in touch with 
their more experienced colleagues 
during his year as Florida Bar 
president? 

He'll step down from office at the 
next Bar Convention. Listen for a 
bugle call. o 
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Attorneys: 


“Don’t take thy 
opposing counsel’s 


\" 


Can an attorney be disciplined for 
criticizing another attorney? Al- 
though there is little case authority,' 
and none in Florida, this question 
must be answered affirmatively. 
That there are no ascertainable 
standards by which an attorney can 
conduct himself raises serious 
questions for the practitioner. 

The supreme courts of various 
states have generally held that the 
Code of Professional Responsibility” 
(CPR) imposes special responsibili- 
ties upon the attorney.’ Therefore, 
while a layman may exercise his right 
of free speech until he runs afoul of 
the defamation laws, a lawyer will be 
stopped when he violates the canons 
of ethics.‘ The CPR mandates those 
special responsibilities. Ethical 
Considerations (EC’s) 7-36, 7-37, and 
7-385 are directly on point on this 
issue, stating an attorney should not 
“make unfair or derogatory personal 
reference” to opposing counsel and 
should be “courteous” to opposing 
counsel. However, EC’s are merely 
aspirational. 

An attorney cannot be disciplined 
for violations of the Ethical Consid- 
erations. The Disciplinary Rules 
(DR’s) prescribe the minimum re- 
quirements with which an attorney 
must comply. In contrast to the EC’s, 
there are no DR’s directly on point. 


name in vain!”’ 


By John E. Schaefer 


But in reality the line 
between verbal 
misconduct and 

legitimate argument is 

nonexistent, or at best 
unpredictable and 
erratically drawn 


Several DR’s can be applicable 
depending on the facts of a particular 
case. The DR _ violation most 
commonly alleged in cases of 
attorney criticism, however, is DR 7- 
06(C)(6), which simply states, 

In appearing in his professional capacity 
before a tribunal, a lawyer shall not engage in 
undignified or discourteous conduct which is 
degrading to a tribunal. 

This DR is neither specific nor 
readily understandable and creates a 
built-in tension into the CPR. 

The EC’s are specific but merely 
aspirational. The DR’s are vague yet 
do subject an attorney to discipline. 
It is this-tension between the EC’s 
and DR’s, often ambiguous and con- 
tradictory, which lies at the heart of 
this problem.’ The ambiguity under- 
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scores the reluctance of the courts 
and bar associations to monitor the 
statements of attorneys made in the 
heat of battle. Their dilemma is to 
preserve the integrity of the courts 
while recognizing the realities of a 
hard fought contest.2 The lawyer's 
dilemma is to represent the client 
zealously while remaining within the 
bounds of the law. 


The courts have attempted to 
balance these competing interests by 
holding that at some point an 
attorney transgresses a “thin line”? or 
“fuzzy area”! by engaging in verbal 
misconduct.!! But in reality the line 
between verbal misconduct and 
legitimate argument is nonexistent, 
or at best unpredictable and errati- 
cally drawn.!? Whether an attorney is 
actually disciplined for criticizing 
another attorney will often depend 
on extraneous factors such as how 
sensitive opposing counsel is and the 
personalities of those involved in the 
disciplinary proceedings. 

Hopefully, this article will serve as 
a warning to practicing attorneys and 
define some of the parameters 
beyond which a zealous attorney 
cannot go. It is divided into two 
parts: criticisms made of other 
attorneys during court proceedings 
and those made outside court 
proceedings. 
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In-court statements 


The leading authority holding that 
an attorney can be disciplined for 
directing discourteous and deroga- 
tory remarks toward opposing 
counsel is a Kansas Supreme Court 
decision, State v. Turner.'3 In Turner 
the respondent attorney was charged 
with violations of DR 1-102(A)(5) 
(conduct prejudicial to the admin- 
istration of justice) and DR 7-106(C) 
(6) (undignified and discourteous 
conduct which is degrading to a tri- 
bunal) after directing numerous 
accusations toward opposing defense 
counsel during the trial. The respon- 
dent accused defense counsel, among 
other things, of being unethical and a 
liar, acting in bad faith, playing dirty 
pool, and using smear tactics.!4 
Although the court does not delve 
into the circumstances surrounding 
these accusations, it appears that the 
defense counsel had a _ possible 
conflict of interest in representing his 
client. The court refused to consider 
the merits of these charges. It held 
that the respondent’s remarks ex- 
ceeded permissible legal limits and 
publicly reprimanded him. 

The court essentially reasoned that 
the respondent’s duty to the courts, 
his profession, and the public 
precluded this type of conduct. The 
court held that open disrespect and 
personal attacks upon opposing 
counsel brought disrepute upon the 
legal profession and disrupted the 
orderly progress of a trial. Their 
reasoning was eloquently put forth as 
dicta by another court:!5 


We do not believe any civilized legal system 
need tolerate behavior which makes a 
mockery of our adversary trial system. Civil 
litigation provides an opportunity for private 
parties to dispose of disputes in an orderly and 
disciplined fashion. But the open forum which 
our courts provide for conflict resolution is 
not, nor can it ever be, a license to slander and 
abuse one’s adversary. Such conduct 
diminishes the integrity of an institution whose 
usefulness depends upon the respect in which 
it is held by the public, and by the lawyers who 
practice in it. Advocacy is an art in which the 
unrelenting pursuit of truth and the most 
thorough self-control must be delicately 
balanced. Lawyers, as officers of the court, 
must always be alert to the rule that zealous 
advocacy in behalf of a client can never excuse 
contumacious or disrespectful conduct. 


Counsel who abuse the adversary system and 
infect court proceedings with the tactics of 
street brawlers cast doubt upon their fitness as 
responsible advocates and betray a trust with 
which they are invested by the court and 
public.'® 


This reasoning is echoed in other 
disciplinary cases,'7 but most of these 
cases are extremely old. In recent 
cases of public record, with the 
exception of Turner, discipline has 
been reserved for instances of clearly 
outrageous conduct. In In re 
Crumpacker,'® for instance, the 
respondent attorney vilified his 
opponents virulantly and mercilessly 
throughout court proceedings. He 
referred to one opposing counsel as 
. . dense, a culprit, so lacking in 
mental capacity as not being able to 
find his way to the toilet, a skunk, 
lazy, tricky, and a little yellow son- 
of-a-bitch.”!9 

About another attorney he 
remarked, “Now if your Honor isn’t 
going to cover him up, fine, kiss him 
off, send him back to the country 
club, let him get up ona bar stool and 
continue . . . there he could find 
better people to argue with. . . .”2° 

As these remarks were part of a 
continued course of conduct, the 
Supreme Court of Indiana ordered 
Crumpacker disbarred. In In re 
McAlevy,?! the respondent attorney 
vulgarly threatened his opponent at a 
bench conference with physical 
violence. The next day a melee 
ensued in the judge’s chambers when 
the respondent grabbed opposing 
counsel to attempt choking him. At 
one point the judge, his law clerk, 
and the two attorneys were all rolling 
on the floor.22 Respondent, after an 
apology, was publicly reprimanded 
by the Supreme Court of New 
Jersey. 

But these cases do not articulate a 
standard of conduct by which an 
attorney can govern himself. It is not 
clear when a respondent transgresses 
the “thin line” of verbal misconduct 
toward opposing counsel. For 
instance, is it permissible for an 
attorney to make a short statement 
with regard to opposing counsel that 
honestly reflects his belief that his 
opponent is pursuing an _ illegal 
course of conduct? These cases do 
not answer that question. Rather the 
approach of state supreme courts has 
been to assess the facts of each case 
and then decide on an ad hoc basis 
whether the remarks were undigni- 
fied and degrading to a tribunal. It 
cannot be determined if the remarks 
must be clearly outrageous as in 
Crumpacker, or a cumulative course 
of conduct, or such that they disrupt 
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and delay the court proceedings, or 
merely discourteous. 


Attorneys have raised various 
defenses in disciplinary hearings 
concerning verbal misconduct. Most 
have not been successful. The court 
in Turner responded as follows to 
four arguments raised by the respon- 
dent attorney: (1) An attorney’s 
fidelity to his client’s cause could not 
justify the harsh tactics employed by 
the respondent attorney;?? (2) 
Although no discourtesy was 
directed toward the trial court or 
judge, nonetheless, opposing counsel 
is properly considered part of the 
“tribunal” and hence within the 
purview of DR 7-106(C)(6);%4 (3) 
Provocation by opposing counsel 
could only mitigate discipline, not 
bar the imposition of discipline 
altogether;?> and (4) DR 1-102(A)(5) 
(conduct prejudicial to the admin- 
istration of justice) and DR 7- 
106(C)(6) (conduct degrading to a 
tribunal) are not constitutionally 
vague and indefinite. Rather, the 
court held, the language of DR 1- 
102(A)(5) and DR 7-106(C)(6) was 
plain enough and sufficient to 
convey definite warning as to the 
proscribed conduct.2* Other courts 
have dealt similarly with this 
frequent objection.2 

The Missouri Supreme Court, in an 
older disciplinary case, Leimer v. 
Hulse,** held that despite failure of 
the lower court to institute contempt 
charges against the attorney, discipli- 
nary proceedings were still 
appropriate. The court ruled that it 
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Stetson University College of Law. He clerked 
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always retained jurisdiction with 
regard to violations of the code of 
ethics.2® Finally, the Missouri 
Supreme Court held that although 
the attorney’s remarks were privi- 
leged in a libel suit,*° that privilege 
could not bar inquiry into 
professional misconduct.*! 

State supreme court responses to 
these defenses reflect their over- 
riding power to monitor attorney’s 
statements, indeed to regulate all 
attorney conduct which is deemed to 
violate the CPR. A few other 
defenses, to date not formally raised 
in disciplinary hearings, should be 
considered. Truth of the statements 
is one such possible defense.*? Cana 
remark be degrading if it is truthful? 
Most courts before imposing disci- 
pline make a determination of fact 
that the derogatory remarks in ques- 
tion were unfounded or unsubstan- 
tiated.** That truth would mitigate, 
but not bar, the imposition of disci- 
pline seems likely. 

In Turner, for instance, the court 
said the sole issue concerning the 
disciplinary proceeding was whether 
the respondent was guilty of unpro- 
fessional conduct.** A more novel 
defense would be that, as EC’s 7-36, 
7-37, and 7-38 are merely aspira- 
tional, their explicit language cannot 
be the basis of disciplinary action. 
But the courts have consistently cited 
the EC’s as “setting the tone’”® for 
attorney trial conduct and are 
implicitly incorporated into DR 7- 
106(C)(6).** Finally, attorneys could 
argue that they have a first 
amendment right to express their 
views in a courtroom. Under this 
view, personal discourtesy is rela- 
tively trivial and should be tolerated 
unless it actually interferes with the 
proceedings of a trial. 

Additionally, there is no legal duty 
to be well mannered and it would be 
unconstitutional to make it one as the 
dignity of the courts cannot demand 
awe or veneration.*” This position 
flatly contradicts the holdings of the 
previously cited cases. Although this 
argument will generate continuing 
controversy,** so far it has been 
uniformly rejected. Traditionally, 
courts have held that an attorney 
cannot invoke his free speech rights 
against discipline for proven 


unethical conduct.*® In State v. 
Nelson, the court held that a lawyer 
has constitutional rights to 
defame,*® and than an attorney’s 
right to free speech is tempered by 
his obligations to both the courts and 
the bar.‘! Moreover, the CPR 
imposes obligations on the attorney 
to which ordinary citizens are not 
held.* 

While it is difficult to assert that an 
attorney has a first amendment right 
to disparage opposing counsel in a 
courtroom, the potentially “chilling” 
effects of DR_ 7-106(C)(6) on 
attorney free speech should not be 
completely discounted. This 
situation arises when opposing 


Traditionally, courts have 
held that an attorney 
cannot invoke his free 
speech rights against 
discipline for proven 
unethical conduct 


counsel is pursuing an illegal course 
of conduct. Confronted with the 
holding in Turner, an attorney in this 
situation will face a dilemma on 
whether to speak out. Although 
protests should be made by a motion 
in limine or at a sidebench confer- 
ence,*? Turner may discourage an 
attorney from speaking out at all. 

The first amendment argument 
under these circumstances may 
prove an effective defense in any 
subsequent disciplinary hearings. 
Even if it is not entirely effective, the 
argument may force the court to 
define more precisely the standard of 
conduct by which it is disciplining 
the attorney.‘ 


Out-of-court statements 


In expanding on Turner, one may 
ask can an attorney be disciplined for 
criticizing another attorney when 
those remarks are made outside of 
court proceedings, for instance, 
through the public media? Does it 
make any difference if the attorney is 
acting outside of his capacity as an 
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attorney? Contrary to in-court state- 
ments, there is a marked split of 
authority on this issue. Here, first 
amendment arguments the 
crucial difference. There are really 
only two applicable CPR provisions: 
DR 1-102(A)(4) (engage in conduct 
involving dishonesty, fraud, deceit, 
or misrepresentation) and DR 1- 
102(A)(6) (engage in any other 
conduct that adversely reflects on his 
fitness to practice law). Therefore, 
the standard for imposing discipline 
is falsity and fitness to practice law. 

Two cases in which discipline was 
imposed involved attorneys running 
for public office. In In re Gorsuch® 
the respondent attorney ran for a 
judicial office. During the campaign, 
several attorneys of a major local law 
firm endorsed and financially 
contributed to the respondent 
attorney's opponents. The respon- 
dent attorney reacted by publicizing 
these facts and attacking the 
attorneys and his opponents in bill- 
boards and newspaper advertise- 
ments. He accused the attorneys of 
engaging in manipulative “power 
politics” and his opponent of being a 
mere tool of railroad and public 


utility interests. Disciplinary pro- 


ceedings were subsequently brought 
against Gorsuch.** 

In defense, Gorsuch answered that 
the statements were privileged as 
they were made in good faith and 
without malice. In addition, he cited 
the first amendment, asking in his 
brief, “Does a citizen, because he is a 
lawyer, forfeit his right to criticize 
another lawyer who is a candidate 
for judge?’’*’ The court stated that an 
attorney does not forfeit the right to 
criticize but then qualified that right: 
A lawyer may engage in political activity and 
speak as freely as any other citizen. But in a 
contest between lawyers for a judicial office, a 
lawyer under his oath and the duties imposed 
upon him by law has an added responsibility 
and should seek to maintain a higher standard 
of conduct than can be expected of one who is 
not a member of a privileged and a responsible 
profession. How a lawyer may use or abuse 
freedom of speech even in a_ political 


campaign may have some relation to his pro- 
fessional qualifications.** 


The court found that nothing in the 
facts sustained Gorsuch’s charges of 
improper conduct and motives by his 
opponents and held that the state- 
ments had some bearing on his fitness 


to practice law. Gorsuch was 
publicly reprimanded.*® 

A very recent case likewise 
imposed discipline. In State v. 
Russell®® the respondent attorney 


unsuccessfully attempted to unseat a 
nonlawyer from a board of public 
utilities. During the campaign, a 
newspaper advertisement stated that 
Russell’s opponent had signed illegal 
contracts while on the board and that 
the county district attorney knew of 
and countenanced these illegal acts. 
The court found that the statements 
were false and that the respondent 
attorney knew or should have known 
them to be false. Such conduct was 
held to involve dishonesty and 
misrepresentation, thereby violating 
DR 1-102(A)(4).5! 

he Supreme Court of Kansas 
conceded that the state could restrict 
a lawyer’s first amendment rights 
only in those instances where 
unbridled speech amounted to 
misconduct which threatened a 
significant state interest.52 But in 
balancing these interests, the court 
reasoned that intentionally publish- 
ing falsehoods in order to gain 
advantage in a campaign raised 
serious questions about an attorney’s 
ability to represent clients honestly. 
The court held this to be an area 
where the state had a significant 
interest in prescribing and enforcing 
standards of attorney conduct.*? 
Furthermore, the court held it made 
no difference that the respondent 
attorney was not acting in the 
capacity of an attorney. An attorney, 
it said, is bound by the CPR in every 
capacity he may assume.*™4 

The imposition of discipline in 
these two cases depended upon a 
two-pronged analysis. First, it had to 
be determined whether the alleged 
conduct reflected on the attorney’s 
ability to represent his clients com- 
petently and honestly or interfered 
with the administration of justice. 
Secondly, the state had to have a 
significant interest in that conduct in 
order to regulate it. 

In In re Gorsuch the court held that 
the respondent attorney’s “undigni- 
fied” campaign did reflect on his 
fitness to practice law and intervened 
in order to protect the public. In State 
v. Russell the court held that publish- 
ing intentional falsehoods during a 
campaign also met both tests, 
thereby warranting public censure. 

The courts declining to impose 
discipline in these situations have 
reached opposite conclusions on one, 
or both, of these tests. In State Bar v. 
Semaan,* for instance, the court held 
that isolated instances of criticism of 
a fellow attorney in public did not 
constitute professional misconduct.*® 


Another case arising out of Texas was 
more explicit. 
In Polk v. State Bar," the respon- 


dent attorney was jailed after 
allegedly failing to appear at a 
criminal trial where he was charged 
with drunk driving. Upon his release 
from jail, Polk issued a written state- 
ment to the press. The statement said 
that there was no trial as it had been 
rescheduled, then went on to say, “I 
consider this one more awkward 
attempt by a dishonest and unethical 
district attorney and a perverse judge 
to assure me an unfair trial.”>* 


Polk was reprimanded by a 
grievance committee of the Texas 
Bar and the reprimand was to be 
published in the Texas Bar Journal. 
Polk filed a civil rights action to 
enjoin that publication. He alleged 
that the statement was protected by 
the first amendment and that as the 
sanctioned conduct was done in his 
capacity as a private citizen, rather 
than as an attorney, the state had no 
interest in regulating such conduct.*® 

Essentially, the court agreed. First, 
the court reasoned that the state bar 
had made no showing that Polk’s 


EXPERIENCE 


PROFIT 
OM OUR 


For over fiftyyears Florida National has 


invested hundreds Of.millions of dollars for 
corporate and individual trust customers. And 
our record of performance is impressive. 


Together with you and your professional advisors, we 
can attain the results that you require from your ac- 
count. We offer experienced administration, aggres- 
sive cash and portfolio management, automated ac- 
counting and securities clearing systems; all with an 
emphasis on continual client communication. 

Seek the experience and “know-how” of the trust spe- 
cialists that are dedicated to helping you reach your 
goals . . . the Florida National Trust People. 


PEOPLE WHO KNOW HOW. 


Florida National 
TrustServices 


214 Hogan Street 
Jacksonville, Florida 32231 
Toll Free Telephone #1-800-342-1465, Ext. #5310 


Banks of 
Florida 


Member FDIC 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1982 609 


: 
{2s e8 
aSee* | 


Don’t take thy opposing 
counsel’s name in vain 


conduct was probative of any 
inability to represent clients 
competently and honestly. Broad 
conclusionary determinations that 
the statements were derogatory, the 
court argued, did not suffice. 
Secondly, as the attorney made the 
statement as a private citizen, the 
state did not have a significant 
interest in punishing him.* Then the 
court stated: 


This court rejects the contention urged by the 
[state bar] that in order to maintain the general 
esteem of the public in the legal profession 
both professional and nonprofessional 
conduct of an attorney in all matters must be 
above and beyond that conduct of 
nonlawyers. While this “elitist” conception 
may be applicable in non-First Amendment 
circumstances, the interest of the State in 
maintaining the public esteem of the legal pro- 
fession does not rationally justify disciplinary 
action for speech which is outside the scope of 
an attorney’s professional and official conduct. 
Where the protections of the Constitution 
conflict with the efficiency of a system to 
ensure professional conduct, it is the Constitu- 
tion that must prevail and the system that must 
be modified to conform.*! 


One significant issue that the court 
in Polk did not raise was the falsity 
issue raised in State v. Russell. The 
opinion in Polk does not clarify 
whether the state bar neglected to 
raise it or whether the court 
subsumed the issue into its holding. 
Polk must also be distinguished from 
In re Gorsuch in that Polk was acting 
outside his capacity as an attorney. 

Nonetheless, Polk stands as a fund- 
amental challenge to the courts’ and 
bar associations’ traditional view that 
the governs attorneys in 
whatever capacity they may act, at 
least when free speech issues are 
involved. The logical conclusion of 
Polk was set forth in the dissenting 
opinion in State v. Russell. Justice 
Prager, dissenting, argued that in 
certain situations an _ attorney's 
conduct should be evaluated under 
the laws applicable to any other 
citizen and not under the CPR. 
Therefore, when there is no showing 
that an attorney's remarks adversely 
affected his ability to represent his 
clients, did not interfere with the 
administration of justice, and were 
made outside the attorney’s 
professional capacity, the attorney 
should only be disciplined if his criti- 
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cism were motivated by malice® 
under the New York Times 
doctrine.® 

In this situation, where the 
published remarks were privileged 
under the laws of libel and slander, 
the attorney should not be subjected 
to discipline. Otherwise, Justice 
Prager argued, the threat of disci- 
pline would chill an attorney’s right 
to free speech and discourage his 
participation in the _ political 
process.*4 Under Justice Prager’s 
enumerated conditions an attorney’s 
first amendment rights outweigh the 
state’s interest in regulating that 
speech under the CPR. 


Although various bar associations 
may resent this chink in their 
customary jurisdiction, this appears 
to be a sensible approach. An 
attorney, functioning outside his 
capacity as an attorney, should not be 
forced to adopt more restrictive 
speech than that of a layman. Pre- 
sumably, attorneys should be 
encouraged to seek positions of 
leadership and to speak out 
forthrightly on the subjects in which 
they are involved. 


The traditional view that attorneys 
by gaining admission into a privi- 
leged profession have waived certain 
rights has come under increasing 
attack. These challenges to the 
CPR, especially constitutional ones, 
can be expected to continue but 
should not alter the CPR’s funda- 
mental premise—that an attorney’s 
profession imposes special obliga- 
tions upon him. Yet as Justice Prager 
argued, in certain situations, the 
state’s interest in imposing those 
special obligations falls away. 


Conclusion 


An attorney can be disciplined 
under the CPR for criticizing another 
attorney in court proceedings. This 
tenet is hard to dispute as the courts 
are designed to resolve the disputes 
of litigants and not to create new 
conflicts between attorneys. 
However, a more precise standard 
with which to evaluate that conduct 
is needed.® To subject an attorney to 
discipline for conduct which he 
reasonably could not know was pro- 
hibited is not fair, especially when 
the best interests of a client were 
being pursued. When attorney 
criticisms are made outside court 
proceedings and outside an attor- 
ney’s professional capacity, 
however, it is doubtful that the state 


has the continuing significant interest 
necessary to impose professional 
discipline under the CPR. 0 


1 One reason for the lack of case authority is 
that the discipline in these cases is often a 
private reprimand which does not become 
public record. Another is the reluctance of 
courts to regulate this type of conduct unless it 
is clearly outrageous. 

2Most state supreme courts have adopted 
the American Bar Association Code with some 
modifications. For purposes of this paper, the 
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3 See, e.g. In re Sawyer, 360 U.S. 622 (1959) 
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of proceedings... .” 

EC 7-37 

“In adversary proceedings, clients are litigants 
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lawyer in his conduct, attitude, and demeanor 
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make unfair or derogatory personal reference 
to opposing counsel. Haranguing and offen- 
sive tactics by lawyers interfere with the 
orderly administration of justice and have no 
proper place in our legal system.” 

EC 7-38 

“A lawyer should be courteous to opposing 
counsel... .” 
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dishonesty, fraud, deceit or misrepresentation; 
(5) Engage in conduct that is prejudicial to the 
administration of justice; (6) Engage in any 
other conduct that adversely reflects on his 
fitness to practice law.” 

7See generally Note, Attorneys’ Rights 
Under the CPR, 4 Wasn. U.L.Q. 687 (1977). 

’For a bar association to lose its credibility 
and effectiveness by enforcing unrealistic 
provisions is dangerous. 


9See e.g., Commonwealth v. Cherry, 354 
A.2d 894 (Pa. 1976). 

In re Grossman, 24 Cal. App. 3d 624, 101 
Cal.Rptr. 176, (Ct. App. 1972). 

''The term “verbal misconduct” as used 
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sions on the character, reputation, or conduct 
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National Bank of Alaska, 413 P.2d 27 (Alaska, 
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appellate brief); Davis v. State, 23 So.2d 86 
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attorneys). 
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room—Are Attorneys Immune? 11 Santa 
Law. 125 (1970). 
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207d. 
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227d. at 290. 
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concurring) (even where counsel call each 
other liars, retaliatory conduct has no place ina 
courtroom). But provocation remains an 
extenuating circumstance; see Broge v. State, 
288 So.2d 280 (Fla. 4th D.C.A. 1974) (no 
mistrial where defense counsel goaded 
prosecutor into improper remarks). 

26538 P.2d at 975. 

27 As to DR 1-102(A)(5), see State v. Nelson, 
210 Kan.637, 504 P.2d 211 (1972). 

*’Leimer v. Hulse, 178 S.W.2d 335 (Mo. 
1944) (disbarred for hostile demeanor and 
accusations toward the court and opposing 
counsel). 

291d. at 338-39. But see Van Iderstine Co. v. 
RGJ Contracting Co., Inc., 480 F.2d 454 (2d 
Cir. 1973) (court of appeals did not initiate 
disciplinary proceedings as district court did 
not so recommend). 

30 Annot., 77 A.L.R.2d 493 (1961). 

31178 S.W.2d at 339. 
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Ridgway, 104 Or. 634, 208 P. 587 (1922). 

33Gregoire v. National Bank of Alaska, 413 
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331d. at 970. 
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Inc., 480 F.2d 454 (2d Cir. 1973). 

37See In re Buckley, 514 P.2d 1201 (Cal. 
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Contempt of Court, 56 Corney L. Rev. 183 
(1971) ); Radin, Freedom of Speech and Con- 
tempt of Court, 36 ILL. L. Rev. 599 (1942). 

38This controversy will be greatest in the 
area of attorney criticism of the courts. See, 
e.g., In re Raggio, 87 Nev. 369, 487 P.2d 499 
(1971). 

39In re Sawyer, 360 U.S. 622, 646 (1959) 
(Stewart, J. concurring). 

49210 Kan. 637, 504 P.2d 211, 215 (1972). 
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421d. 
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106(C) (6) supposed to protect attorneys from 
derogatory comments or is it designed to 
protect the public and courts from outbursts 
which disrupt courtroom proceedings? 

44It should be noted that there are other 
consequences of verbal abuse in the 
courtroom. See Hawk v. Superior Court, 42 
Cal. App. 3d 108, 116 Cal. Rptr. 713 (Ct. App. 
1974) (contempt of court for referring to 
opponent as a “high priced lawyer’); Van 
Iderstine v. RGJ Contracting Co., Inc., 480 F. 
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1966) (public warning). For Florida authority, 
see Adams v. State, 192 So. 2d 762 (Fla. 1966); 
Peterson v. State, 376 So. 2d 1230 (Fla. 4th 
D.C.A. 1978) (mistrial); Carter v. State, 356 So. 
2d 67 (Fla. Ist D.C.A. 1978); Broge v. State, 288 
So. 2d 280 (Fla. 4th D.C.A. 1974); Cochran v. 
State, 280 So. 2d 42 (Fla. Ist D.C.A. 1973). 

4576 S.E. 191, 75 N.W.2d 644 (1956). 

4675 N.W.2d at 646-47. 

77d. at 648. 

at 648-49. 

497d. at 650. The court declined to take 
stronger measures as the statements were 
made in the heat of an election campaign and 
Gorsuch had apologized. 

50227 Kan. 897, 610 P.2d 1122 (1980). 

51610 P.2d at 1127-28. 

527d. at 1126. See also Spevack v. Klein, 385 
U.S. 511 (1967); Konigsberg v. State Bar, 353 
U.S. 252 (1957). 

53610 P.2d at 1128. 

547d. at 1127. Accord, FLoriva Bar INTEGRA- 
TION Rute, art. XI, Rule 11:02 (3)(a); The 
Florida Bar v. Davis, 373 So.2d 683 (Fla. 1979). 

55508 S.W.2d 429 (Tex. Civ. App. 1974). 

561d. at 433. 

57374 F. Supp. 784 (N.D. Tex. 1974). 

581d. at 786. 

at 787. 

607d. at 788. 

811d. 

62610 P.2d at 1131-32. 

63 New York Times Co. v. Sullivan, 376 U.S. 
254 (1964) (persons who make derogatory 
statements about public officials are protected 
by the first and fourteenth amendments of the 
United States Constitution from imposition of 
civil and criminal liability unless the statement 
is made with knowledge that it is false or with 
reckless disregard of whether it is false or not). 

64610 P.2d at 1132. 

65 F.g., Bates v. State Bar, 433 U.S. 350 (1977) 
(advertising). 

66 The proposed model rules of professional 
conduct, which would replace the current 
code, does not resolve this problem. Although 
Rule 3.5(C) (a lawyer shall not engage in 
conduct intended to disrupt a tribunal) is 
straightforward, Rule 4.4 (in representing a 
client a lawyer shall not use means that have no 
substantial purpose other than to embarrass, 
delay, or burdena third person...) is yet more 
subjective than DR 7-106(C) (6). See, ProposED 
FinAL Drart: Mopet RuLes OF PROFESSIONAL 
Conouct, ABA Commission on Evaluation of 
Professional Standards (May 30, 1981). 
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Still Computing Charges 
Long After the Case Is Closed? 


It's a common practice in many law offices. Now there’s a better way. Lex Intellect. 
The computer program series developed by practicing attorneys for practicing 
attorneys, specifically to meet the record keeping needs of the general law office. 


Professionally written, the totally integrated Lex Intellect package performs the 
following functions for you, simply and expediently: 


Attomey Time Accounting Accounts Receivable 
Master Client File Utility General Ledgers 
Trust Ledgers 

Docket Control, Diary, Office, and Court Calendar Routines. 


The Lex Intellect series reduces error and assures that all billable time is accurately 
recorded. And it was designed to be compatible with several micro computer 
hardware systems. 


Let our representatives bring Lex Intellect into your firm for a consultation. Once 


you see all the ways Lex Intellect will save you money, we're confident your verdict 
will be in its favor. 


LEX INELLECT 


INTELLIGENT PROGRAM SERIES FOR THE LAW OFFICE 


P.O. Box 19736 ® Orlando, FL 32814 © (305) 629-5282 
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The effects of changing inflation 
and interest rates on 


Wrongful Death Act 
settlements 


Under the Florida Wrongful Death 
Act,! the survivors of the wrongfully 
injured party are entitled to seek 
redress in the courts for financial 
losses suffered. At the date of 
settlement this involves past loss, 
with an interest adjustment, and 
future losses adjusted to present 
value.? The size of the settlement will 
depend upon the interaction of the 
inflation factor used to estimate 
future losses and the interest rate 
used to convert (or discount) those 
future values to present values. This 
analysis applies to personal injury 
settlements as well. 

From the economist’s perspective 
it is reasonable to adjust future 
incomes for anticipated changes in 
the price level. The purpose of the 


settlement is to provide the survivors 
with an income equivalent of what 
they lost as a result of a wrongful 
death. Incomes change over time due 


to changes in an _ individual’s 
productivity and due to changes in 
the price level. While there have been 
occasional periods of deflation, 
increases in price levels have been 
much more common. During the 19- 
year period from 1961-1980 prices 
increased at an average annual rate of 
5.5 percent per year and during the 
decade of the 1970's they increased at 
7.8 -percent per year.? The 
accelerating rate of price changes 
reflects changes in the structure of 
both the domestic and international 
economy. To ignore inflation in 
estimating future earnings flies in the 
face of our experience during the 
recent past. 

Florida law is silent about the role 
of inflation in estimating future 
earnings. Interpretation is left to the 
courts.‘ Here the results are mixed. 
Alpert and Murphy’ cite several key 
cases on the issue. On one hand, in 
Henderson v. SC Loveland Co., Inc., 
N.D. Fla. 1975, 396 F. Supp. 658, it 
was ruled on appeal that “the effect 
of future inflation is not to be 
considered in calculating future 


By Tom Oberhofer 


damages and the (lower) court erred 
in including a two percent cost of liv- 
ing increase in award for loss of future 
earnings, where inclusion was based 
on inflation.” 

Judge Arnow, in his memorandum 
decision makes reference to widely 
cited Johnson v. Penrod Drilling Co.., 
5th Cir. 1975, F.2d 234, which also 


denied the inclusion of possible 
future inflation in calculating future 
damages. 

Johnson v. Penrod is again cited as 
precedent in Byrd v. Reederel, 638 
F.2d 1307 (1981) in contending that 
the lower court “did not err in 
instructing the jury not consider the 
effects of inflation in assessing Byrd’s 
damages.” However, while the court 
cites the Penrod decision, it notes the 
decision 
has been much criticized by members of our 
own bench. It is also inconsistent with the de- 
cisions of the majority of other circuits that 


have addressed the question without reference 
to state law. 


The court further notes “that 
commentators generally have dis- 
favored Penrod’s results.” 

On the other hand, the inclusion of 
an inflation adjustment is allowed in 
Seaboard Coast Line Ry. Co. v. 
Garrison, Fla. 2d DCA 1976, 336 
So.2d 423. Judge Scheb, noting a 
number of precedents on both sides 
of the issue, observes, 

We think to require the finder of fact to ignore 
evidence of reasonably predictable infla- 


tionary trends is inconsistent with the realities 
of the present day economics. 


He argues that juries “are aware of 
the effects of inflation. Quite likely 
they will be prone to consider it in 
their attempts to fully compensate a 
plaintiff” and therefore their judg- 
ments should “be aided by such 
competent expert testimony as may 
be relevant to the issue.” 

This decision is cited in Bould v. 
Touchette, Fla. 349 So.2d 1185 
(1977), as support for the contention 
that the jury need not make a 
“mathematically precise and 
minimal” award. A reasonable award 
allows the jury to consider “as a 
matter of common _ knowledge, 
inflationary tendencies and steady 
increases in prices.” 

Much of the resistance to the 
inclusion of inflation adjustments in 
estimating future losses hinges on the 
uncertainty of future inflation rates. 
Judge Scheb addresses this problem 
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Wrongful Death Act 
settlements 


in Seaboard Coast Line Ry. Co. v. 
Garrison, by observing, 

the mere fact that the future rate of inflation is 
uncertain is not a sufficient ground to prohibit 
the jury from considering expert testimony as 
to inflationary trends. 

Juries are consistently called upon 
to evaluate the effect of future or 
hypothetical events. As the court 
stated in United States v. English, 9th 
Cir. 1975, 521 F.2d 63, 

While predicting future inflationary trends, or 
extrapolating from present ones, may be 
speculative, so are most predictions courts 
make about future incomes and expenses... . 
Since it is still probable that there will in the 
future be changes in the purchasing power of 
the dollar, it is better to try as best we can to 


predict them rather than to ignore them 
altogether. 


In addition to this contemporary 
precedent for his opinion, Scheb 
cites the supporting precedent found 
in Halloran v. New England 
Telephone and Telegraph Co., 1921, 
95 Vt. 273, 115 A. 143, which allowed 
consideration of inflation in estimat- 
ing damages. 

There are two common approaches 
to the incorporation of inflation in es- 
timating future losses. The first is to 
make inflation adjustment to antici- 
pated future losses and then use a 
current market interest rate in con- 
verting those future values to present 
values. This is the approach used in 
Seaboard Coast Line Ry. Co. v. 
Garrison. The second is to use an in- 
flation adjusted interest rate to con- 
vert future to present values. The 
inflation adjusted interest rate is the 
current market rate minus the infla- 
tion rate. This is also referred to as 
the “real” interest rate. This approach 
was used in Feldman v. Allegheny 
Airlines Inc., 382 F. Supp. 1271, Af- 
firmed 2nd Cir. 1975, 524 F.2d 384. 
Both approaches lead to the same 
evaluation of present values. 

The amount of the settlement will 
be less influenced by the size of the 
inflation factor and interest rate than 
it will be by the difference in the two. 
Settlements will tend to increase if 
inflation rates exceed interest rates 
and to decrease if interest rates 
exceed inflation rates. 


Tom Oberhofer is an associate professor of 
economics at Eckerd College, St. Petersburg. 


Compounding and discounting 

This analysis hinges on the two 
related phenomena of compounding 
and discounting. Compounding is 
the more familiar process and is used 
to find future values, given a 
knowledge of present values and 
interest rates. The relationship can be 
simply expressed as 
Future value = Present value times 

(1 + in 
where i is the interest rate and nis the 
time period the future value is re- 
ceived. As present values increase or 
interest rates increase, future values 
increase. Future values also increase 
the further away in time they are 
from the present value. 

Discounting is the process of 
converting future to present values. 
It requires a knowledge of future 
values and _ interest rates. The 


discounting procedure used to find 
present values can be expressed as 


Future value 
1+ i)" 

which is derived from the com- 
pounding formula. For any given 
future year, as future values increase, 
present values increase. As _ the 
interest rate increases, the present 
value decreases. Likewise, the 
further away in time a given dollar is, 
the lower is its present value. Where 
compounding helps us find future 
values, discounting is the opposite 
and, given future values, helps us 
find present values. 

There is a tendency to use the 
terms interest rate and discount rate 
interchangeably. This is because we 
choose a particular interest rate to use 
in the discounting procedure. Since 
the purpose of a wrongful death or 
injury settlement is to replace a 
foregone earnings stream, the 
expectation is that the settlement 
should be invested in financial assets 
that yield a secure income flow over 
the appropriate time horizon. 
Therefore, it is common to use the 
prevailing yield, or interest rate on 


Present value = 


new, longer term government 
securities as the discount rate in 
present value calculations. 


Several illustrative examples 

The impact of the interaction rates 
and interest rates on wrongful death 
settlements can be illustrated in a 
fairly straightforward manner. 
Assume we have an individual who 
suffers wrongful death at age 55 and 
who had, actuarially, expected to be 
gainfully employed until retirement 
at age 65. Furthermore, assume the 
loss to his survivors is limited to 10 
years of foregone income. Income at 
age 55 is $10,000 per year. Let’s 
explore the impact on the settlement 
under different interest rate and 
inflation assumptions. The results are 
summarized in Table 1. 


Case 1 

In the first case, let’s examine the 
simple situation in which income 
would continue at $10,000 per year in 
a noninflationary environment until 
age 65—in other words, an inflation 
rate of zero. We'll also assume a 
current interest rate of two percent 
which will serve as our discount rate 
used to convert future to present 
values.® In this instance, the income 
stream is constant at $10,000 per year 
for 10 years and the total future value 
of the foregone earnings is $100,000. 
When this income stream is 
discounted at a two percent discount 
rate, so that it can be expressed in 
present value terms, we find its 
present value at the time of death is 
$89,826. This becomes the basis of 
the wrongful death settlement. In 
other words, investing the $89,826 at 
two percent allows the survivors to 
receive $10,000 per year for the next 
10 years. 


Case 2 

In Case 2 we will assume that the 
rate of inflation is 10 percent and the 
interest rate is 12 percent. The same 
two percent gap exists as was the 


Table 1 
Settlement Amounts for a 10-year, $10,000 Foregone Earnings Stream under 
Different Inflation and Interest Rate Assumptions 


Inflation Rate Interest Rate 
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Interest Rate Settlement 
Minus 


Inflation Rate 


2 89,826 
2 90,686 
0 100,000 
5 78,951 . 


Case | 0 2 

| Case 2 10 12 

: Case 4 10 15 


situation in Case 1. Asa result of long 
term expectations of 10 percent 
inflation, we find the foregone 
income stream becomes substantial- 
ly larger. The $10,000 income at 
age 55 would be $11,000 at age 56, 
$12,000 at age 57, and $25,937 at age 
65. The total foregone earnings 
would be $175,312. Not only do we 
use the higher inflation rate to esti- 
mate future earnings, but we also use 
the higher interest rate to discount 
these earnings to find their present 
value. The higher discount rate used, 
the lower will be the present value of 
the foregone income stream. At a 12 
percent discount rate, the present 
value of the $175,312 income stream 
is $90,686. In other words, $90,686 
invested at 12 percent allows the 
survivors to receive this $175,312 
income stream over the next 10 years. 
The important point to note is that 
the settlement in Case 2 is virtually 
the same as the settlement in Case 1.7 
The reason for this is the gap 
between the interest rate used in the 
discounting procedure; the inflation 
rate is the same in both instances. 


Case 3 

Changes in the interest rate/ 
earnings growth gap will cause 
changes in the settlement amount. If 
increases in interest rates lag behind 
increases in inflation, the settlement 
amount increases. If we have a 10 
percent inflation rate and use a 10 
percent discount rate, the gap 
between the two is zero, and the 
settlement in this example _ is 
$100,000. Here the compounding 
effect of inflation on income exactly 
offsets the discounting effect of the 
prevailing interest rate. A settlement 
of $100,000 invested at 10 percent 
allows the survivors to receive the 
Case 2 income stream of $175,312. 
This particular inflation/interest rate 
relationship is likely to be a 
temporary phenomenon because it 
implies no inflation adjusted return 
to lenders. This was the situation in 
1974 and parts of 1979. 


Case 4 
On the other hand, during the 
summer and fall of 1981, we 


experienced an unusually large gap 
between inflation rates and interest 
rates. As interest rates increase the 
spread over inflation rates, settle- 
ments fall. Case 4 assumes a 10 
percent inflation rate leading to the 
$175,312 income stream, but when 
discounted at a 15 percent interest 
rate, the present value of that income 


stream, and therefore the settlement 
amount, decreases to $78,951. Here, 
$78,951 invested at 15 percent for 10 
years yields the $175,312 income 
stream. 


Conclusion 

At first glance, it appears 
reasonable to anticipate that 
wrongful death settlements will 
increase during times of inflation. 
However, to the extent that 
economic forces drive interest rates 
up to offset inflationary pressures 
and maintain a real inflation adjusted 
return for investors, wrongful death 
settlements should not change. As 
long as the gap between interest rates 
and inflation rates remains constant, 
settlements tend to remain constant. 

What does cause settlements to 
grow is the fact that incomes increase 
over time due to productivity growth 
and inflationary pressures. In 1970, 
median family income in current 
dollars (not adjusted for inflation) 
was $10,500, whereas by 1978, this 
figure was $19,200.8 These increases 
in income cause the base from which 
we start in estimating wrongful death 
settlements to rise substantially. The 
55-year-old earning $10,000 in 1970 
would have approximately the same 
purchasing power as a 55-year-old 
man earning $20,000 in 1980. Where 
the Case 1 (no inflation) foregone 
earnings of this individual in 1970 
were $100,000, the same Case 1 
foregone earnings in 1980 would 
double to $200,000. 

Therefore, we might conclude by 
noting that even if inflationary 
pressures ease drastically, we are not 
likely to see noticeable changes in 
wrongful death settlements, since 
these settlements reflect the legacy of 
past inflation rather than the 
anticipation of future inflation. 0 


'FLa. Stat. 81:768.16-27. 

2Fia. Stat. 81:768.21. 

3Federal Reserve Bank of St. Louis, 
ANNuAL U. S. Economic Data, May 1981, p. 
17. 

4See ALR 2d 611 for extensive pre-1950 
precedents. 

5 ALPERT AND Murpny, FLA. DaMaceEs 5-21. 

6 This interest rate assumption would have 
been reasonable in the early 1950’s when the 
yield on federal bonds was less than two and 
one half percent. 

7The difference of less than one percent is 
due to the calculation procedure. 

8 STATISTICAL ABSTRACT OF THE U. S., 1980, p. 
454. 


What 
business does 
a handsome dog 

like me have 


uf 


My name’s McGruff, and it’s 
my business to help prevent 
crime. I think it should be your 
business, too—to teach your 
employees how to protect them- 
selves. Just send for my busi- 
ness kit—it’ll help you develop 
a program that teaches your 
employees how to make their 
homes burglar-proof, make their 
neighborhoods safer, even how 
not to get mugged. 

And, while youre at it, get in 
touch with the cops—they can 
help you out. So now you're prob- 
ably wondering (like a top cat 
businessman should ), what’s in 
it for you. That’s easy. When your 
company works harder for your 
people, your people work harder 
for your company. 

So take the time, and... 


TAKE A BITE OUT OF 


Write to McGruff, Crime Prevention Coalition, 


20 Banta Place, Hackensack, NJ 07601 for 
lots of information on Crime Prevention. 


this publication and The Ad Council. 


A message from the Crime Prevention scounett 


©1980 The Advertising Council, Inc. 
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By James P. Kelaher 
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Physicians and hospitals in Florida 
are presently expressing grave con- 
cern over a matter of increasing 
public interest: medical malpractice 
litigation. Physicians are alarmed due 
to escalating malpractice insurance 
premiums, and hospital administra- 
tors are worried because trust funds 
which insure these hospitals are dry- 
ing up. Patients, more specifically the 
general public, are amazed at what 
their physicians and hospitals are 
charging them for health care. The 
Florida Legislature has taken several 
steps of late to attempt to curb these 
supposed problems by passing 
varied legislation designed partially 
to immunize or at least protect the 
medical community from medical 
malpractice lawsuits. 

Many physicians place a large per- 
centage of the blame for rising office 
visit charges on the back of their mal- 
practice carriers, asserting their 


. insurance premiums force them to 


raise their per visit charge. This, toa 
large degree, has merit. However, 
the spiralling costs of medical equip- 
ment and supplies should shoulder a 
larger portion of this cost increase 
factor than the premium dollars 
spent by the physician in protection 
of his own assets. The medical equip- 
ment and supplies are a necessity to 
the patient; the malpractice coverage 
is a luxury to the physician. 

The medical profession, however, 
has a very problematic situation with 
which it must cope; negligence and 
carelessness by the physician will 
more likely than not cause direct per- 
sonal injury damage to the patient 
than would the negligence of some 
other profession or occupation. 

The negligence of a mechanic can 
cause a person’s automobile engine 
to be ruined; the negligence of a 
builder can cause a cracked ceiling; 
the carelessness of a secretary can 
cause a letter to portray improperly 
the efficiency or skill of that secre- 
tary’s boss. However, in none of 
those circumstances would personal 
injury lie. In the case of the mechanic, 
his damages would be liquidated: the 
cost of an engine. A builder could be 
liable for the repair to the cracked 
ceiling, and a secretary would get a 


The 
the 
Flor; 
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lecture from her boss. If these cir- 
cumstances do cause damage, the 
damages would more often than not 
be of a liquidated nature as opposed 
to the speculative type experienced 
in personal injuries. This, unfor- 
tunately, is one of the “hazards of the 
trade” with which physicians must 
work regardless of their good inten- 
tions. 

Medical malpractice litigation is 
here to stay, and cannot be legislated 


Steps the Florida 
Legislature has taken to 
curb problems associated 
with rising health care 
costs leave questions of 
constitutionality and a 
greater burden on the 
medical malpractice 
plaintiff 


away absent amendments to both 
the United States and Florida Con- 
stitutions. The Florida Legislature 
has taken steps toward the limitation 
of such litigation, and these steps are 
the topic of this article. Many of these 
provisions have been questioned on 
their constitutionality, and contained 
herein is a brief history of the legis- 
lation, the appellate questions, and a 
forecast of the possible future of 
lawsuits against physicians and hos- 
pitals. 


Florida legislative enactments 
The history of medical malprac- 
tice legislation in Florida has con- 
sisted of a series of enactments 
restricting and limiting the rights of 
malpractice victims, constructing 
what in essence is an ever-heightening 
protective wall about the physicians 
and hospitals of this state. Despite 


all these enactments, however, the 
judiciary has on several occasions 
refused to endorse the constitution- 
ality of some of this legislation. 

The first barrier which fell before 
the advancing lobbyists for PIMCO,! 
the FMA,? and FLAMPAC? was that 
of the statute of limitations. The stat- 
ute of limitations for negligent torts 
in general has been, for quite some 
time, four years.‘ In an effort to limit 
malpractice actions, supposedly to 
lower the cost of medical care, the 
legislature has shortened this to two 
years by virtue of enacting F-.S. 
§95.11(6) (1971). 

We still have this two-year stat- 
ute, although amended, even though 
it was contested recently in Hernan- 
dez v. Garwood The Hernandez 
court ruled that two years was not 
unconstitutionally too short a limita- 
tion period. 

Another step taken by the legisla- 
ture attempting to protect the health 
care provider was the enactment of 
$768.45,° effective July 1, 1976. This 
legislation statutorily placed the 
burden of proof on the plaintiff and 
required the plaintiff to be able to 
furnish competent medical testimony 
against the defendant physician 
regarding the standard of care fora 
similar health care provider. More 
simply stated, this statute required a 
plaintiff to have, as a medical expert, 
a physician of comparable board 
certification to the defendant who 
would be willing to testify against the 
defendant. 

This statute requires the testimony 
of a board-certified physician in the 
same field of specialty as the de- 
fendant if the defendant is board- 
certified or even holds himself out as 
a specialist when in fact he is not ac- 
tually board-certified.’ This goes the 
“mirror image” rule one better by re- 
quiring the testimony of a board- 
certified specialist where the de- 
fendant physician is not so certified. 
The constitutionality of this particu- 
lar section is currently being 
challenged in the Fifth District Court 
of Appeal in Mitchell v. Angulo.’ 

Next, the legislature enacted a bill 
requiring possible victims of medical 
malpractice to submit their claim toa 
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mediation panel prior to being able 
to institute suit.? In 1980, however, 
the Supreme Court of Florida in 
Aldana v. Holub" declared this act to 
be in violation of article I, section 21 
of the Florida Constitution (1968), 
inter alia. 

The statute of limitations was again 
modified in 1975 to impose a “general 
repose” provision upon potential 
medical malpractice litigants.'! This 
provision placed a four-year limita- 
tion upon the claim of malpractice 
victims, running from the date of the 
act or omission which constituted the 
negligence. Regardless of the date of 
discovery of the negligence, the 
plaintiff had four years from the 
negligence in which to bring the ac- 
tion. The prior statute allowed for the 
bringing of a malpractice action up 
to two years after the date of dis- 
covery of the negligence, provided 
due care and diligence were used in 
discovering the malpractice. 

The new provision creates an im- 
munity for physicians at the end of 
four years from the negligence 
regardless of whether the injured 
party has discovered the negligence. 
This statute is also being questioned 
before the Fifth District Court of 
Appeal in the case of Langiano v. 
Madison."” 

Besides actions based on negli- 
gence, the legislature has protected 
the physicians for actions based in 
contract, as well. A plaintiff cannot 
bring an action against a health care 
provider for breach of warranty, 
even breach of an express warranty, 
unless the guarantee or warranty is 
in writing.'® A plastic surgeon could, 
therefore, promise each potential pa- 
tient that he could make her look like 
Raquel Welch or Bo Derek, and 
orally guarantee his results, and be 
immunized from suit when_ his 
misled victim ends up more like the 
Wicked Witch of the West. This sec- 
tion has not been tested before the 
appellate courts, but is highly ques- 
tionable in a constitutional light as it 
reflects on the right of freedom to 
contract. 


Payment of attorneys’ fees 
Another cloak thrown about the 
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medical profession by the Florida 
Legislature was the enactment of 
§768.56,'4 whereby the prevailing 
party in any medical malpractice ac- 
tion is entitled to have their attorneys’ 
fees paid by the nonprevailing party. 
This section also requires the attorney 
for the plaintiff to inform the plain- 
tiff in writing of this provision prior 
to bringing the suit. The obvious in- 
tent of this legislation is to discourage 
possible victims of medical malprac- 
tice from bringing suit unless they are 
absolutely convinced they will pre- 
vail. The medical profession is the 
only profession so protected by this 
legislation, and the State of Florida 
has led the other states with this in- 
novative legislation. 


Additional legislative action 

The physicians of Florida have 
taken the matter one step further, 
and have been endorsed in their ac- 
tions by the judiciary. In the case of 
Fee, Parker & Lloyd, P.A. v. Sulli- 
van,'> the plaintiff's attorneys were 
personally sued for malicious prose- 
cution for bringing an allegedly un- 
founded suit. The Fee court ruled 
that there was sufficient probable 
cause to have brought the initial 
medical malpractice action, but had 
it not made such a finding, the attor- 
neys would have been held liable 
while the trial court exculpated the 
client. 

In Fee, the jury had brought back a 
verdict against the attorneys, finding 
the client free of culpability. This 


James P. Kelaher is associated with the Law 
Offices of Nolan Carter, P.A., Orlando. He isa 
graduate of Florida State University College 
of Law and practices exclusively in the areas of 


plaintiff's personal 
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case was, of course, of extreme con- 
cern to plaintiff’s attorneys, for it set 
a precedent which could expose an at- 
torney to liability for carrying for- 
ward the wishes of his client re- 
gardless of the attorney’s personal 
feelings about the action. Hence, asa 
result of Fee, a malpractice litigant, 
or potential litigant, cannot hire an 
attorney to bring suit on his behalf 
without that attorney having made a 
prior determination of negligence 
on the part of the defendant physi- 
cian. This determination, as a matter 
of necessity, cannot be merely 
limited to a thorough investigation 
by the attorney, but must include a 
commitment to testify by a physician 
board-certified in the specialty of the 
defendant. 

As mentioned earlier, F.S. §768.45 
(1975) requires a plaintiff to have 
testimony from a medical expert 
board-certified in the defendant's 
specialty before proceeding with the 
plaintiff's cause of action. As a con- 
sequence of this statute, a plaintiff 
must at least have a commitment 
from such an expert for testimony 
prior to filing suit, for a failure to 
provide the court with this testimony 
will result in an unfavorable adjudi- 
cation by summary judgment.!® 
Moreover, without such an expert to 
testify as to the negligence of the 
defendant, even if a cause of action 
were miraculously to survive a mo- 
tion for summary judgment and 
make it to trial, a directed verdict 
would assuredly be granted for the 
defendant.!” 


Conclusion 

These are but a few of the obstacles 
placed in the path of a medical mal- 
practice litigant; as a result, only the 
strongly meritorious cases ever reach 
a jury. Additionally, even when cases 
do in fact reach a jury, the defendant, 
being a doctor, is elevated to a higher 
level than the plaintiff by virtue of his 
profession, and his testimony is 
usually given greater weight sub- 
consciously by a jury. Therefore, the 
plaintiff has a heavy burden through- 
out the litigation, placing the require- 
ments for burden of proof at a level 
nearing that of criminal convictions 
rather than the preponderance of the 
evidence necessary in civil cases. 

There is little doubt that the legis- 
lature will continue to try to enshroud 
the medical profession of Florida 
with protective or immunizing legis- 
lation. The idea of placing a ceiling 
on medical malpractice claims, not 
dissimilar to the ceiling statutorily 
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imposed on claims against the state,!® 
has been discussed. The constitu- 
tional ramifications of this, should it 
be enacted, would be appalling, and 
the probability of such a bill making 
it through both houses would be 
minimal. More mediation panel 
legislation would not be forthcoming 
in view of the Aldana v. Holub"? deci- 
sion, as well. 

The state legislature, as long as 
pressure groups such as PIMCO, 
FMA and FLAMPAC have deeper 
lobbying pockets than the Academy 
of Florida Trial Lawyers, will un- 
doubtedly continue to pass legisla- 
tion attempting to curb litigation di- 
rected toward physicians and hos- 
pitals. While these laudable efforts 
should be given the support of every- 
one in the State of Florida and not 
just the medical community, any 
infringement upon a federal or state 
constitutionally granted right should 
be disallowed as quickly as judicial 
economy allows. The inherent rights 
of individuals as granted by our con- 
stitutions should be of paramount 
importance in society today, eclips- 
ing any financial inconvenience 
which may come to a singular pro- 
fessional group. O 


!Professional Insurance Management 
Company, the main medical malpractice in- 
surer for the physicians of Florida. 

2Florida Medica! Association. 

3Florida Medical Political Action Commit- 
tee. 
4Fxa. Stat. §95.11(3)(a). 

5390 So.2d 357 (Fla. 1980). 

®Fia. Stat. §768.45 (1975). 

7Fia. Stat. §768.45(2)(b) (1975). 

8Fifth District Court of Appeal, case num- 
ber 81-1495. In the Mitchell case an Orange 
County trial court declared that a general 
practitioner board-certified in family practice 
could not testify against a fellow general prac- 
titioner not certified by the American Board of 
Family Practice. This decision seemingly flies 
in the face of the requirements for a board- 
certified expert witness where the defendant 
physician merely holds himself out to be a 
specialist, and could not have been construed 
in pari materia. 

9FLa. Stat. §768.44(3). 

10381 So.2d 231 (Fla. 1980). 

"Bia. Stat. §95.11(4)(b). 

2 Fifth District Court of Appeal, case num- 
ber 81-1157. The Langiano matter involved a 
case where the plaintiff filed suit well within 
two years of the date of discovery, but after 
the four-year “general repose” provision had 
run. 

Stat. §725:01: 

ME a. Stat. §768.56 (1980). 

15379 So.2d 412 (Fla. 4th D.C.A. 1980). 

'6 Thomas v. Berrios, 348 So.2d 905 (Fla. 2d 
D.C.A. 1977); Reynolds v. Burt, 359 So.2d 50 
(Fla. Ist D.C.A. 1977). 

17Sims v. Helms, 345 So.2d 721 (Fla. 1977). 
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WORKERS COMPENSATION 


Employer immunity from 


suit: Will this doctrine be 
eroded by the proliferation of 
the conglomerate corporate 
structure? 


By Mark L. Zientz 


The intention of the legislature was to sweep 
within its provisions all claims for compen- 
sation flowing from personal injuries arising 
out of and in the course of employment by a 
common employer, and to provide for all 
employees, whether of a general contractor or 
of its subcontractors, equal rights and benefits 
under the Act and to give none of these 
employees greater rights than others 
employed in the same common business or 
establishment. Younger v. Giller Contracting 
Company.! 

The theory espoused in Younger is 
alive and well and living in 
Tallahassee. The Supreme Court in a 
four to two decision written in 1981, 
in the case of Ronald Motchkavitz v. 
L. T. Boggs Industries, Inc., 2 
approved a decision of the Fourth 
District Court of Appeal. This 
decision held that a subcontractor is 
not liable to the employee of a 
general contractor for injuries caused 
due to negligence of the subcontrac- 
tor’s employee, regardless of the fact 
that the subcontractor owed no duty 
nor any liability to the employee of 
the general contractor to secure 
workers’ compensation benefits for 
him; nor was there any statutory 
immunity from suit.3 

The same Fourth District Court of 
Appeal on August 19, 1981, decided 
in Wilkerson v. Gulf Stream Land 
and Development Corp., the issue 
whether the employee subsidiary 
corporation could sue the parent 
corporation for the negligence of the 
parent corporation or its employees 
in a situation where the parent 
corporation had secured compensa- 


tion coverage for the employees of 
both the parent and the subsidiary 
corporation. In a complete about- 
face, the Fourth District Court of 
Appeal decided that the subsidiary 
employee had the right to bring such 
a law suit. In its decision, the Fourth 
District certified conflict with the 
Third District Court of Appeal 
decision in Goldberg v. Context 
Industries, Inc.4 The Fourth District 
based its decision on out-of-state 
authority, quoting Boggs v. Blue 
Diamond Coal Company.’ The 
applicable quote was: 

A business enterprise has a range of choice in 
controlling its own corporate structure. But 
reciprocal obligations arise as a result of the 
choice it makes. The owners may take 
advantage of the benefits of dividing the 
business into separate parts, but principles of 
reciprocity require the courts also recognize 
the separate identities of the enterprises when 
sued by an injured employee.® 


Are contractor/ 
subcontractor relationships 
analogous to the relation- 
ships of parent 
subsidiary corporations? 


Goldberg holds that the same 
situation results in a diametrically 
opposed result in the Third D.C.A. 
The Supreme Court has accepted 
jurisdiction. 

It should be noted that the Third 
District Court of Appeal does not 
take conflict with a Fourth District 
lightly. On March 30, 1982, it issued a 
decision in Pedro Luis Perez and 
Luisa Perez his wife; Adolfo 
Rodriguez and Migdalia Rodriguez, 
his wife; Osvaldo Lopez and Josefa 
Lopez, his wife; and Octavio Valdes 
and Belen Valdes, his wife, v. Maule 
Industries, Inc., and The Insurance 
Company of North America.’ The 
court found that the question 
presented was the same one 
considered by the court in Goldberg 
and said, “We again affirm the sum- 
mary judgment granted in favor of 
the parent corporation.” 


The Third D.C.A. then footnoted 
its recognition of the action of the 
Fourth District Court of Appeal in 
the case of Wilkerson v. Gulf Stream 
Land and Development Corpora- 
tion. On the date of the issuance of. 
the order in Pedro Luis Perez et al., 
the Supreme Court had already 
accepted jurisdiction to decide the 
conflict between Wilkerson and 
Goldberg. 

Will the broad sweeping general 
language of Younger and 
Motchkavitz decide the issue? Are 
contractor/subcontractor relation- 
ships analogous to the relationships 
of parent/subsidiary corporations? 
In the age of the corporate 
conglomerate it certainly would not 
be unusual to find a contractor/sub- 
contractor who also happened to bea 
parent/subsidiary. Should this 
situation arise, we wonder how the 
Fourth District Court of Appeal 
would handle the issue. Would suit 
be allowed on the theory of 
Wilkerson or not allowed on the 
theory of Motchkavitz? 

Another point needs to be 
discussed before the Supreme 
Court’s dilemma can be intelligently 
understood. The contractor/subcon- 
tractor have their own special section 
in F.S. 440.10(1). Parent/subsidiary 
corporations have no _ special 
protection. They do however enjoy 
the benefits of another section of the 
same compensation act in FS. 
440.04(2). The act allows “an 
employer” to secure compensation 
insurance for a person not ordinarily 
considered an “employee” under the 
act. In this respect professional ball 
players have been brought within the 
provisions of the Workers’ Compen- 
sation Act by the purchase of a policy 
of insurance by their employers, 
even though ball players are 
specifically exempted from 
coverage by F.S. 440.02(1)(c)(3). 

In Goldberg, Perez and Wilkerson 
the parent corporation purchased a 
policy of insurance covering both its 
own employees and that of its 
subsidiaries. In doing so, it became 
liable to the employees of the sub- 
sidiary to pay for injuries sustained in 
the course and scope of the employ- 
In Smith v. Ussary’ the Court 
said: 


whether the workers 


The question is 
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compensation act imposed upon the corpora- 
tion the duty as an “employer” and 
“contractor” to secure compensation for such 
employees. It is the liability to secure 
compensation which gives the employer 
immunity from suit as a third party tortfeasor. 
His immunity from suit is commensurate with 
liability for securing compensation—no more 
and no less. 

Maybe resolution of the problem 
in regard to _ parent/subsidiary 
relationships requires an investiga- 
tion into the underlying agreements 
between the parent and subsidiary 
corporations to determine whether 
or not the parent assumed the duty 
and liability to provide workers’ 
compensation coverage the 


employees of the subsidiary when 
the subsidiary was acquired. 


One last point needs to be 
considered when dealing with the 
parent/subsidiary relationship. Do 
governmental organizations and 
quasi-public corporations stand in 
the relationship of parent/subsidiary, 
and what effect will breaching the 
corporate conglomerate structure to 
allow third party recovery have on 
the immunities enjoyed by political 
entities? Wilkerson’s implications are 
far-reaching. We await the Supreme 
Court’s decision. 0 


1143 So.2d 335, 196 So. 690 (1940). 

2FLW 658, 407 So.2d 910 (1981). 

3F a. Stat. §440.10. 

4362 So.2d 974 (Fla. 3d D.C.A. 1978) cert. 
den., 370 So.2d 459 (Fla. 1979). 

5590 F. 2d 655 (Sixth Circuit) cert. den. 444 


U.S. (1979). 

6590 F. 2d at 662. 

Florida Third District Court of Appeal, 
case numbers 80-54, 80-55, 80-56 and 80-58, 
March 30, 1982, 7 FLW 710. 

8261 So.2d 164 (Fla. 1972). 
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cal demagogues, and general sus- 
picion of the motives of lawyers by 
uninformed detractors become more 
and more discouraging to lawyers in 
public service. 

The Florida Bar and perhaps more 
importantly the voluntary bars in our 
local communities and among the 
various special interests groups of the 
Bar can provide information impetus 
and encouragement to influence law- 
yer participation in public affairs and 
public service by focusing on pro 
bono activities as a professional obli- 
gation. 

In 1949, Justice Terrell in the opin- 
ion granting integration of The Flor- 
ida Bar reminded us that: 


... The Bar has a responsibility to the public 
that is unique and in different degree from that 
exacted of the members of other profes- 
sions ... . The reason for it (Bar integration) 
now is not discipline for unethical conduct but 
to alert the Bar to professional and public re- 
sponsibility . . . . We think this duty devolves 
on the Bar as a whole rather than ona minority 
organization of it. The assault on our institu- 
tions which the Bar is expected to take the 
leading role in challenging also requires the 
impact of the full man power of the Bar. We do 
not think Bar integration would be worth the 
candle as a specific for unethical conduct, but 
as a means of getting the Bar a new and en- 
larged concept of its place in our social and 


economic pattern, it has amply proven its 
value . .. . Growing populations and changing 
conditions necessarily give rise to the social 
and economic complexes that require wisdom 
and discretion to cope with. The Bar should be 
the first sector of the population to compre- 
hend this and order its house to meet such 
emergencies . . .. In states where the integrated 
bar has been tried . . . it has restored public 
confidence in the bar, enlarged professional 
consciousness, energized the bar’s responsi- 
bility to the public, has improved the admin- 
istration of justice, and is the only means 
presented whereby every member of the bar 
can share in its public and professional re- 


sponsibility. 40 So.2 902 (Fla. 1949) 


In 1969, a per curiam opinion 
granting The Florida Bar authority to 
support adoption of a new state con- 
stitution, said: 


The true test is whether the matter is of great 
public importance, and whether lawyers, be- 
cause of their training and experience, are es- 
pecially fitted to evaluate the same. If a matter 
vitally affects the public and lawyers are pe- 
culiarly fitted to evaluate it, it is not only right, 
but the duty of the Bar as a professional or- 
ganization to make such evaluation and advise 
the public of its conclusion. 217 So.2 324 


I was proud to note that more than 
2,600 lawyers volunteered their time, 
talents and such expenses as they 
may incur to fill approximately 700 
vacancies for next year on the 60 


committees of The Florida Bar. 
Thousands of Florida lawyers work 
in the sections of The Florida Bar and 
the many voluntary bars of our state. 
These lawyers have performed 
exemplary work in improving the ad- 
ministration of justice, advancing the 
science of jurisprudence, and fur- 
thering delivery of quality legal serv- 
ices to the public. 

If we are to continue to justify the 
status and privilege accorded law- 
yers in America, and maintain the 
historical role of the Bar in our soci- 
ety we must renew and revitalize the 
traditional commitment of lawyers 
to public service. Each of us can dis- 
charge this obligation in our own 
way: by assisting in delivery of legal 
services to the poor, or activity in 
other bar programs; work in educa- 
tional or religious institutions; en- 
tering the hard-nosed arena of poli- 
tics and government; or by taking the 
lead in other important civic affairs. 

Whatever the task, pro bono serv- 
ice is an enriching experience for the 
lawyer and when every member of 
the Bar shares in these public and 
professional responsibilities, the 
integrated bar will have fulfilled its 
fundamental purpose. 0 
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CRIMINAL LAW 


Federal Habeas Corpus 
review of state 

criminal convictions 

in the Stone age 

By Harry M. Hipler 


Federal collateral review of state 
criminal convictions when a state 
prisoner raises federal constitutional 
claims was significantly limited by 
the United States Supreme Court in 
Stone v. Powell.' Stone began a new 
trend on the part of the federal courts 
to limit federal review of state con- 
victions. 

Although the presence of state 
court consideration was not a signifi- 
cant element in a federal court’s 
decision on habeas corpus, Stone 
held that an “opportunity for full and 
fair litigation” of a fourth amend- 
ment claim will preclude federal 
collateral review of that claim. 
However, the failure of the Supreme 
Court to define clearly an “oppor- 
tunity for full and fair litigation” has 
made it hard to determine the scope 
of the writ of habeas corpus in cases 
after Stone. This article will discuss 
the scope of the writ of habeas 
corpus as determined by the 
Supreme Court. 


Historical background 
of the “great writ” 


The writ of habeas corpus is men- 
tioned in the United States Constitu- 
tion,? and the power to grant the writ 
was given to the federal courts by the 
Judiciary Act of 1789.3 Unlawful 
custody continues to be a require- 
ment for granting the writ.‘ 

After enactment of the Habeas 
Corpus Act of 1867, the federal 
courts expanded the writ’s scope 


from its original use to challenge the 
jurisdiction of courts which had 
ordered a petitioner confined.> In 
Brown v. Allen,’ the Supreme Court 
indicated that federal habeas review 
may include all constitutional claims 
of state prisoners. 

After Brown, further expansion 
continued. The most significant and 
far reaching decision with regard to 
the scope of the writ was Fay v. 
Noia,’ in which the Supreme Court 
ruled that a federal court may issue 
the writ of habeas corpus on a claim 
of unconstitutional restraint even if a 
petitioner had not exhausted his state 
remedies, as long as the failure to 
seek state review was not a “delib- 
erate bypass” of the state courts. Fay 
allowed a state prisoner to raise a 
constitutional claim on_ federal 
review, as long as the petitioner did 
not deliberately bypass state 
procedures. 


28 U.S.C. §2254: 
The Habeas Corpus Act 
and federal review 


28U.S.C. §2254 states that a writ of 
habeas corpus shall be considered 
when a petitioner alleges that he is in 
custody “in violation of the Constitu- 
tion.”’ Before Stone, a federal court 
under 28 U.S.C. §2254 entertained 
any petition claiming unconstitu- 
tional restraint, provided the 
petitioner had not deliberately 
bypassed, or failed to exhaust state 
remedies.® Stone changed this 
principle for fourth amendment 
claims. In Stone, the Supreme Court 
considered the scope of federal 
habeas review and its applicability to 
fourth amendment claims. 

The Supreme Court ruled that 
federal habeas review is precluded 
where the state has provided a defen- 
dant with an “opportunity for full 
and fair litigation” of fourth amend- 
ment claims. Because the fourth 
amendment exclusionary rule is a 
“judicially created remedy” as 
distinguished from a “personal con- 
stitutional right” and “deflects the 
truth finding process and often frees 
the guilty,”!° additional review by 
federal habeas after state courts 
consider fourth amendment claims is 
a waste of judicial resources, causes 


an unwarranted intrusion into the 
state’s adjudication, and encourages 
friction between the state and federal 
system. 

In Stone, the Supreme Court 
indicated that a state prisoner may 
not claim fourth amendment viola- 
tions in a federal habeas petition, 
unless he had been denied an 
opportunity for full and fair litigation 
in the state system. Without defining 
an “opportunity for full and fair 
litigation,” the high Court cited 
Townsend v. Sain,'! in which the 
high Court used the phrase “full and 
fair hearing,” and considered the 
issue of when a federal court must 
have an independent evidentiary 
hearing to make a factual determina- 
tion on the merits of a habeas corpus 
petition. The Supreme Court 
indicated that both the federal and 
state system have an interest in fed- 
eralism recognized by Congress in 
enacting 28 U.S.C. §2254(d), which 
requires deference by federal courts 
to factual determinations of state 
courts. Thus, a federal court must 
accept the state court’s factual deter- 
mination, unless the  factfinding 
process used by the state court was 
insufficient or unreliable as defined 
by 28 U.S.C. §2254(d). 

Although Townsend and 28 U.S.C. 
§2254(d) provide some of the factors 
for determining when there was an 
“opportunity for full and fair litiga- 
tion,” the policies of Stone must be 
considered to determine what 
additional factors must be consid- 
ered by a federal court in making 
such determination. The high Court 
in Stone indicated that the applica- 
tion of the exclusionary rule in habeas 
corpus proceedings serves no 
purpose, since according to the high 
Court, the goal of police deterrence 
is not advanced by application of the 
exclusionary rule on habeas corpus 
review. In addition, the high Court 
was concerned with finality of judg- 
ments, federalism, and mismanage- 
ment and waste of judicial resources, 
because state judges are as 
competent as federal judges in 
protecting individual constitutional 
rights. 

Consideration of the policies of 
Stone requires a federal court to 
refuse to consider a habeas petition 
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claiming fourth amendment viola- 
tions after consideration by state 
courts of those claims. However, 
three issues not considered in Stone 
deserve attention. To what extent 
does Stone limit habeas review of 
issues not raised in state courts; 
second, may a federal court consider 
habeas _ petitions raising fourth 
amendment issues if a state court has 
erroneously applied constitutional 
principles; third, have the Stone 
principles been applied to other than 
fourth amendment issues on habeas 
review by federal courts? 

If federal habeas review is sought, 
and the petitioner failed to raise the 


Stone and Sykes preclude 
federal collateral review 
of constitutional claims 

not raised at the state 
trial court... if a defendant 
had an opportunity to 
litigate his fourth amend- 
ment claim... no federal 
habeas review should 
be allowed 


issues upon which review is sought at 
the state level, the Stone principles 
restrict the scope of federal habeas 
review where there is a procedural 
default. The law has resulted from 
Stone and subsequent decisions on 
habeas review by the Supreme 
Court. In Francis v. Henderson,'? a 
state prisoner raised a constitutional 
claim to a grand jury’s composition 
for the first time in a petition for 
habeas corpus review. The Supreme 
Court held that before a federal court 
may consider a petition for habeas 
corpus relief, there must be “cause” 
and “actual prejudice” for failure to 
object in the state proceedings. 

In a significant and far-reaching 
decision, Wainwright v. Sykes,'* the 
high Court expanded the Francis 
principle of cause and_ prejudice 
apparently to cover most, and 


perhaps all, petitions for habeas 
relief in which a state prisoner failed 
to raise his claim in state court in the 
main proceedings. The Supreme 
Court noted that if a constitutional 
claim was not subject to state review 
in the main or collateral proceedings 
due to a defendant’s procedural 
default, or failure to object, the 
matter was not reviewable on federal 
habeas corpus, unless cause and 
prejudice is shown. The Supreme 
Court indicated that a state’s con- 
temporaneous objection rule was an 
adequate ground for affirming the 
conviction in Sykes. 

Stone and Sykes preclude federal 
collateral review of constitutional 
claims not raised at trial in state court. 
The interrelationship between Stone 
and Sykes may be illustrated in 
O’Berry v. Wainwright,’ and Gates 
v. Henderson,'* in which the federal 
appellate courts indicated that if a 
defendant had an opportunity to 
litigate his fourth amendment claim 
by use of a state procedural rule 
available to a defendant, no federal 
habeas review should be allowed; 
thus, failure to object in accordance 
with a state procedural rule should 
bar federal habeas review of fourth 
amendment claims that could have 
been raised in state proceedings. 

The federal appellate courts after 
Stone and Sykes have ruled that the 
existence of state procedures, which 
the defendant may have used to raise 
a fourth amendment claim, satisfied 
the Stone 
federal review.!® 

The “opportunity for full and fair 
litigation” principles have been 
interpreted as precluding federal 
habeas review of fourth amendment 
claims whether or not there has been 
any consideration in the state pro- 
ceedings. Thus, the existence of state 
procedural rules which a petitioner 
could have used is ample to preclude 
federal habeas review. Assuming 
that the state system considered the 
claim on its merits, is federal habeas 
review of fourth amendment claims 
available to petitioners who have 
litigated fourth amendment claims in 
state courts and show harmful error 
in admission of the evidence in state 
proceedings? 

Although the existence of state 
procedures may bar consideration of 


a claim in federal habeas proceed- 
ings, federal courts should have no 


standard precluding 


habeas review once a state court has 
considered the issue on its merits, 
even if the state court’s ruling is 
erroneous.!7 However, at least one 
federal court, Gamble v. Okla- 
homa,'® concluded that federal 
habeas corpus review may not be 
precluded when a state court will: 
fully refuses to apply the controlling 
constitutional principles. Since the 
state court failed to apply the correct 
constitutional principles, the federal 
appellate court indicated that the 
petitioner was denied full and fair 
litigation of his claim. Thus, 
completely erroneous decisions after 
a state court’s consideration may not 
be sufficient to bar federal habeas 
review, at least when the state court’s 
failure to apply correct constitutional 
principles is willful or so clearly 
erroneous that a federal habeas 
corpus petition should be heard. 


Habeas corpus review 
in the Stone age 


Justice Brennan in his dissenting 
opinion indicated that Stone was the 
beginning of a reduction in federal 
habeas corpus review of state convic- 
tions.'® Although Stone may be 
logically extended to constitutional 
protections other than fourth 
amendment claims, the Supreme 
Court has generally declined to 
extend Stone to a broad variety of 
constitutional protections. In 
rejecting an across-the-board exten- 
sion of Stone to all constitutional 
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protections, the Supreme Court has 
noted that federal habeas corpus 
review of state convictions is an 
appropriate vehicle for deprivations 
of a specifically proclaimed 
“personal constitutional right” of the 
14th amendment, and where the 
allegation of constitutional depriva- 
tion is not “guilty related.” And at 
least one opinion in Castaneda v. 
Partida® has suggested that the 
principles of Stone may apply to 
constitutional protections beyond 
fourth amendment claims, but has 
reserved further judgment for a 
future case. 

Grand jury discrimination— 
Claims of discrimination in grand 
jury selection remain cognizable on 
federal habeas corpus. In Rose v. 
Mitchell, the petitioners argued that 
the manner used for selecting a grand 
jury was racially prejudiced and 
unconstitutional. Although the high 
Court denied relief, it reasoned that 
there was historical justification for 
habeas corpus review in cases where 
racial discrimination was claimed 
due to the direct command of the 
14th amendment. The high Court 
further noted that a finding of grand 
jury discrimination will not 
necessarily free a guilty petitioner, 
since the state may again indict and 
retry a defendant by using proper 
jury selection. Consequently, habeas 
corpus review of grand jury selection 
is not as serious an intrusion into a 
state’s criminal justice administra- 
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tion as is the exclusion of evidence. 

Fifth amendment privilege against 
self-incrimination—Where a 
petitioner has failed to raise an 
alleged fifth amendment violation in 
state proceedings, federal habeas 
corpus review should be denied, 
absent cause and _ prejudice. 
However, where a fifth amendment 
claim is raised in the state 
proceedings, then federal habeas 
corpus review should be allowed. In 
Estelle v. Smith,?? the Supreme Court 


The Supreme Court’s 
decisions indicate that 
state courts are adequate 
forums to litigate federal 
constitutional claims 
with finality .. . 


concluded that the admission of a 
doctor’s testimony at the penalty 
phase of a capital sentencing 
proceeding violated the prisoner’s 
fifth amendment privilege against 
self-incrimination, because he was 
never advised before a_ pretrial 
psychiatric examination of his 
Miranda rights. 

Although the Supreme Court has 
not yet extended the logic of Stone to 
fifth amendment violations, there are 
several reasons why Stone may be 
extended to fifth amendment 
protections, especially Miranda 
claims. First, both fourth and fifth 
amendment violations were 
designed to deter future unlawful 
police conduct, thus, the remedy for 
violation is exclusion of the evidence 
from trial. Secondly, the protection 
of both the fourth and fifth 
amendments involve highly 
trustworthy evidence and are “guilty 
related.” 

Fifth amendment claims of double 
jeopardy—Grounds of double 
jeopardy remain subject to review on 
federal habeas corpus. In Greene v. 
Massey,** the state argued that the 
opportunity for full and fair litigation 
principle should be extended to fifth 
amendment claims of double 
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jeopardy where petitioner had his 
claim continually considered by state 
courts. The Supreme Court refused 
to extend Stone, and reached the 
merits of the double jeopardy 
contention by holding that the 
double jeopardy clause of the fifth 
amendment precluded a_ retrial 
where an appellate court concluded 
that insufficient evidence was 
presented at trial to sustain the: 
conviction. 

Insufficiency of evidence—In a 
federal habeas corpus proceeding in 
which a state prisoner challenges the 
sufficiency of the evidence 
supporting his conviction, a prisoner 
is entitled to a determination whether 
the evidence in the record may 
support a finding of guilt beyond a 
reasonable doubt under state law. In 
Jackson v. Virginia,™ the Supreme 
Court indicated that an applicant is 
entitled to habeas corpus relief if it is 
found that on the evidence adduced 
at trial no rational trier of fact could 
have found proof of guilt beyond a 
reasonable doubt. The high Court 
reasoned that the question whether a 
defendant has been convicted upon 
insufficient evidence is central to the 
basic question of guilt or innocence, 
thus rejecting the application of the 
opportunity for full and fair litigation 
principle of Stone to sufficiency of 
the evidence claims to federal habeas 
review. 

Sixth amendment—Claims of sixth 
amendment violations remain 
cognizable in habeas corpus 
proceedings. Questions of a state 
prisoner's right to counsel or 
waiver,” cross-examination and 
confrontation clause  violations,?’ 
introduction at a joint trial of a 
nontestifying codefendant’s 
confession in violation of the Bruton 
rule,2> ineffective assistance of 
privately retained or court appointed 
counsel,?® pretrial identification 
evidence obtained by police that was 
unduly suggestive or obtained at a 
critical stage of prosecution without 
aid or presence of counsel,*° the 
requirement that a petit jury be 
selected from a_ representative 
cross section of the community as is 
guaranteed by the sixth amend- 
ment,?! remain subject to review by 
federal habeas corpus. 

Eighth amendment—The eighth 
amendment prohibits the imposition 
of a sentence that is grossly 
disproportionate to the severity of 
the crime. Although — successful 
challenges to the proportionality of 


: 


particular sentences have been rare 
outside the context of capital 
punishment, challenges to the 
sentence on eighth amendment 
grounds remain subject to review by 
federal habeas corpus. In Rummel v. 
Estelle? the Supreme Court 
considered and rejected a claim on 
federal habeas that the life sentence 
imposed under a state’s recidivist 
statute violated the eighth 
amendment. Although the high court 
in Rummel indicated that a state may 
make its own judgment in dividing 
the categories of state crimes, the 
discretion left in the states remains 
subject to the structures of the eighth 
amendment. 

Plea and sentencing proceedings— 
Allegations by a state prisoner with 
respect to the course and conduct of 
plea and sentencing proceedings 
remain subject to federal habeas 
review. Claims of irregularities with 
respect to unkept plea bargains,* 
whether a plea was knowingly and 
voluntarily made pursuant to plea 
negotiations,*4 an attack of a guilty 
plea because counsel failed to 
provide a defendant with reasonably 
competent advice, and a possibility 
that a state prisoner should be 
resentenced by reason of an 
amendment of an existing sentencing 
statute,°® may be raised on federal 
habeas review. 

process and _ trial pro- 
ceedings—Claims by a state prisoner 
with respect to allegations in the trial 
proceedings are subject to federal 
habeas review. Allegations with 
respect to an improper jury 
instruction,” the constitutionality of 
a state statute,** an evidentiary 
device’s constitutional validity with 
respect to burden of proof,®® whether 
a confession is inadmissible in a 
criminal trial because it was made 
subsequent to an agreed upon 
plea bargain,* and if due process 
mandated a hearing outside the 
presence of the jury, if a defendant 
submits that eyewitness identifica- 
tion was arrived at improperly,*! and 
other claims of unconstitutional 
practices during trial proceedings, 
were reviewed and remain subject to 
review by federal habeas, provided 
the state prisoner shows harmful 
error, and an objection in the state 
trial court proceedings. 


Conclusion 

The Supreme Court has severely 
curbed federal habeas corpus review 
of state convictions. Although the 


decision in Stone was another in a 
series of cases limiting the 
exclusionary rule, the costs of 
collateral review are not unique to 
the exclusionary rule; instead, the 
costs are present anytime a federal 
court reviews a state court conviction 
on collateral attack. Still, the law 
provides that noncompliance with 
state procedural rules, and failure to 
raise constitutional claims in the state 
trial court should altogether preclude 
federal review after Francis v. 
Henderson and Wainwright v. Sykes. 
Compliance with a state procedural 
rule in the state court should preserve 
constitutional claims for federal 
habeas review, as long as an 
exhaustion of state remedies has 
occurred. 

The Supreme Court’s decisions 
indicate that state courts are 
adequate forums to litigate federal 
constitutional claims with finality, 
and that habeas withdrawal has 
furthered a_ federal-state court 
constitutional balance of federalism. 
.¢ to those constitutional issues 
which may be raised by federal 
habeas corpus, even a single federal 
judge may overturn a judgment of 
the highest court of a state insofar- 
as it deals with the application of the 
Federal Constitution.*2 
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ENVIRONMENTAL LAND USE LAW 


Wastewater re-use in 
Florida: An idea whose 
time has come 


By Stanley J. Niego 

The water shortage conditions of 
the past few years have caused water 
managers throughout the state to 
give renewed consideration to the ef- 
ficacy of various techniques for 
wastewater re-use. From a water 
management standpoint, the advan- 
tages of wastewater re-use are 
obvious. During water shortage con- 
ditions, wastewater re-use reduces 
the demand upon the water supply 
by substituting recycled water for 
potable water that would have to be 
derived from surface and ground- 
water sources. 

In addition, wastewater re-use at 
the present stage of development 
generally involves irrigation uses for 
golf courses, public parks and rights 
of way, and agricultural uses,! which 
contribute to replenishment of 
groundwater supplies through aqui- 
fer recharge. From a municipal 
standpoint, wastewater re-use both 
reduces the demand for potable 
quality water and provides a means 
of disposal of wastewater treatment 
plant effluent which does not involve 
a discharge to surface waters and the 
treatment costs and _ pollution 
problems associated therewith. 

In speaking about wastewater 
re-use, one must be careful to define 
exactly what is meant by that term. It 
is not intended to include the re- 
cycling of wastewater effluent for 
domestic purposes, (commonly re- 
ferred to as “direct potable re-use”), 
although there is presently under 
way in the Denver area an experi- 
mental project of this type.? Waste- 
water re-use is intended to 
encompass the utilization of 


wastewater effluent for irrigation 
uses as described above, and the use 
of “percolation ponds” or other land 
application techniques, where no 
direct use is made of the water, but it 
is nevertheless re-used in the sense 
that the water is recycled to the 
aquifer for subsequent withdrawal. 
This article will focus on waste- 
water re-use for irrigation purposes, 
which is presently the area of greatest 
potential for Florida, due to the 
economic utility of such uses, and the 
fact that high groundwater tables 
and escalating property values miti- 
gate against the use of percolation 
ponds or other land application 
techniques in many areas. 


The DER rules 

The Department of Environmen- 
tal Regulation (DER) has recently re- 
vised its wastewater treatment rules, 
contained in Chapter 17-6, Florida 
Administrative Code, to set forth the 
framework within which wastewater 
re-use can be accomplished. The De- 
partment rules state that its policy is 
to encourage environmentally ac- 
ceptable alternatives which provide 
the most economic and energy effi- 
cient methods of complying with 
Chapter 17-6, and “promote the 
beneficial re-use of treated effluents 
and residuals.” 

In order to provide the standards 
whereby this might be accomplished, 
the Department has thoroughly ana- 
lyzed the major wastewater re-use 
techniques currently being devel- 
oped, and promulgated an entirely 
new manual entitled “Land Applica- 
tion of Domestic Wastewater for 
Effluent in Florida.” The manual 
prescribes standards for systems in- 
volving “slow-rate land application” 
(irrigation), “rapid-rate land appli- 
cation” (percolation ponds), “over- 
land flow land application” (over- 
land flow with discharge to surface 
waters), and “absorbtion field land 
application” (sub-surface _ irriga- 
tion) .5 

The attorney’s primary respon- 
sibility in advising a utility consider- 
ing wastewater re-use will be to 
ascertain the applicable treatment 
requirements that are necessary prior 
to discharge, and the various con- 
struction requirements, such as whe- 
ther holding ponds or buffer zones 


will be necessary. These require- 
ments will vary considerably, de- 
pending upon the type of facility to 
be constructed. 

Generally speaking, the Depart- 
ment’s treatment requirements will 
be less stringent where no discharge 
to surface waters is involved, and 
there is no general public use or con- 
tact with the area. The land treat- 
ment system that best meets these cri- 
teria is agricultural use for sod farms, 
forests, pasture lands and food crops 
not intended for direct human con- 
sumption. In such instances the DER 
requires secondary treatment® and 
“basic disinfection” prior to land 
application.’ The treatment require- 
ments are somewhat more stringent 
where public contact is involved, 
such as irrigating golf courses, ceme- 
teries, public parks, etc. In such in- 
stances the Department requires in 
addition to secondary treatment that 
total suspended solids (TSS) not ex- 
ceed 5 mg/I, and that there be “high- 
level disinfection”® prior to dis- 
charge.!® Where land is at a premium, 
the TSS standard can be met at rela- 
tively low cost through a process 
known as “alum coagulation.”!! 
“Multi-media filtration” has also 
proved successful at meeting the TSS 
standard.!? 

The primary concern of the DER 
and public health officials regard- 
ing wastewater re-use is that viral and 
bacterial pathogens be eliminated 
prior to public contact with the 
water.!° Chlorination has proven ef- 
fective at accomplishing this result, 
but only after TSS is reduced below 
5 mg/I1.!4 The DER is also concerned 
that nitrates which may be present in 
the effluent do not cause class 1-B 
groundwaters to exceed the DER’s 
nitrate standard of 10 mg/I.!5 DER’s 
operating experience has been that 
secondary treatment generally pro- 
vides adequate treatment to meet 
the nitrate standards, provided the 
discharge drains through several feet 
of sandy soil prior to reaching the 
groundwater table.!® 

In order to guard against release of 
improperly treated effluent in cases 
of treatment plant failure or high 
rainfall conditions which eliminate 
the absortive capacity of the land 
treatment area, the DER requires 
that holding ponds or alternative dis- 
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charge systems be installed.!7 Where 
holding ponds are utilized, the mini- 
mum capacity must equal three days 
maximum daily flow.'® In addition, 
the Department has _ established 
buffer zone requirements for land 
application sites, which will vary 
from 100 to 500 feet from the nearest 
shallow water supply well, Class 1A 
or Class 2 waters, depending upon 
the degree and reliability of treat- 
ment.'!® Where none of the above 
factors are involved, there is no 
buffer zone requirement for unre- 
stricted public access sites, except 
that the effluent from spray irriga- 
tion and aerosol drift cannot reach 
within 100 feet of outdoor public eat- 
ing, drinking or bathing facilities.” 
For restricted public access sites, a 
minimum buffer zone of 100 feet is 
required between the wetted area on 
the permittee’s property and the 
neighboring property.2! The stand- 
ards are less stringent for unrestricted 
public access sites because of the 
greater degree of treatment required 
prior to discharge. 

From an economic standpoint, the 
slow rate land application systems 
may prove to be the most feasible, 
because of the economic benefits de- 
rived from use of the water. As pre- 
viously mentioned, wastewater ef- 
fluent can be used to replace highly 
treated potable water supplies which 
are becoming increasingly more ex- 
pensive. Wastewater effluent also 
carries with it nitrogen and phos- 
phorus compounds which decrease 
fertilization costs. For those utilities 
within the jurisdiction of the South 
Florida Water Management District, 
wastewater effluent also carries the 
significant advantage of being 
exempt from water use restrictions 
during periods of water shortage.” 


Innovation at Seacoast Utilities 
There have already been a number 
of instances in Florida where the 
economic feasibility of utilizing 
wastewater effluent for irrigation 
uses has been successfully demon- 
strated. Perhaps the most successful 
project is that of Seacoast Utilities, 
Inc., which is a privately owned utili- 
ty that provides water and waste- 
water services to the Palm Beach 
Gardens area, Palm Beach County, 
Florida. In 1978 it began a program 
to provide wastewater effluent to 
several local golf courses for irriga- 


tion purposes. The program was ex- 
panded in 1979 to establish an 80-acre 
tree farm and a 40-acre farm to grow 
a South American plant called “cas- 
sava,” which produces a large bulb- 
ous root that is amendable to alcohol 
production. At present, the utility is 
producing approximately 2.5 million 
gallons per day (MGD) of waste- 
water effluent, all of which is being 
re-used for irrigation purposes. 
Three-quarters of this effluent is 
being used to irrigate three golf 
courses, while the rest is utilized for 
the tree farm and cassava operation. 

Due to available land area, sus- 
pended solids removal is presently 
accomplished through a series of 
treatment ponds with alum coagula- 
tion. The utility has an 80-acre 
storage pond that is utilized to con- 


The effluent is sold to the 
user... for less than 
$.30 per 1,000 gallons... 
compared to the current 
$1.04 per 1,000 gallons 
for potable water 


tain effluent during periods of heavy 
rainfall. The effluent is sold at the 
cost of transmission to the user, 
which is estimated to be less than $.30 
per 1,000 gallons. This is to be com- 
pared to their current charge of $1.04 
per 1,000 gallons for potable water. 
Users are not required to agree to ac- 
cept effluent during periods of heavy 
rainfall or inadequate treatment. 

The president of Seacoast Utilities, 
Nolan Reed, is very optimistic about 
the utility's wastewater effluent 
operation. The utility is presently 
under contract with 10 additional 
golf courses to provide wastewater 
effluent as soon as it becomes avail- 
able, and is presently converting its 
other treatment plants for that pur- 
pose. The demand for wastewater 
effluent is presently in excess of sup- 
ply, with the utility having to allocate 
available effluent on the basis of 
wastewater input to the plant. Local 
golf courses have been “begging for 
the effluent” during the current 
drought. 

The utility's tree farm and cassava 
operation have also proven to be 
quite successful from an economic 


standpoint. As of this writing, the 
utility has already recouped $400,000 
of a total $1,000,000 investment in 
capital and expenses, and has an in- 
ventory on hand with an estimated 
value of $1,500,000. The utility is 
under contract with several com- 
panies to provide large quantities of 


' trees, and is planning to expand the 


operation with profits from current 
operations. The wastewater effluent 
has proven to provide a continuous 
source of nutrition that contributes to 
accelerated growth while evening 
out the growth cycles that result from 
fertilizer input. The cassava plants 
have proven capable of producing 
higher alcohol content than corn or 
sugarcane, with all byproducts being 
usable as cattle feed. Present plans 
are to concentrate upon developing 
hybrids with a view toward future 
alcohol production. 

Up to the present time Seacoast 
has had no difficulty obtaining the 
necessary DER permits. It is present- 
ly operating under a “no discharge” 
permit, which prohibits any dis- 
charge to surface waters.?? It may 
in the future be required to introduce 
additional filtration mechanisms to 
meet the new 5 mg/I1 TSS standard.*4 


The role of the water management 
districts 

The state’s water management 
districts can and should play a major 
role in encouraging public and 
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private utilities to implement waste- 
water re-use practices, and 
encouraging or requiring water users 
to utilize wastewater effluent in ap- 
propriate cases. Water management 
districts can also play a major role in 
advising local governments to give 
serious consideration to wastewater 
re-use as an alternative to deep well 
injection or ocean outfall. From a 
water management standpoint, the 
advantages of wastewater re-use 
over ocean outfall and deep well 
injection are significant, inasmuch as 
both of the latter methods of waste- 
water disposal involve permanent 
removal of the water from the local 
hydrologic cycle. 

In addition to using its good offices 
to encourage wastewater re-use, the 
water management districts have the 
authority to require the use of 
wastewater effluent where it is both 
available and a feasible substitute for 
fresh water supplies. F.S. §373.223 
provides that in order to receive a 
water use permit, an applicant must 
demonstrate that the proposed use is 
a “reasonable-beneficial use.”25 “Rea- 
sonable-beneficial use” is defined as 
... the use of water in such quantity as is neces- 
sary for economic and efficient utilization for 
a purpose and in a manner which is both 
reasonable and consistent with the public 
interest. (emphasis added).?6 

The recently adopted state “Water 
Policy,”*7 which is intended to 
provide general guidance to the 
water management districts in the 
implementation of F.S. Chapter 373 
contains several provisions indi- 
cating a state policy to encourage 
wastewater re-use. As a general 
policy, the Department states its in- 
tention to “promote water conser- 
vation as an integral part of water 
management programs, rules, and 
plans and the use and re-use of water 
of the lowest acceptable quality for 
the purpose intended.”** Among the 
factors outlined in the “Water Policy” 
to be considered in determining 
whether a water use is a reasonable- 
beneficial use are: “the suitability of 
the use to the source of water”;?9 “the 
method and efficiency of use,”*° and 
“the practicality of re-use or the use 
of waters of more suitable quality.”*! 

The South Florida Water Manage- 
ment District has incorporated by 
reference the criteria contained in the 
State Water Policy as to reasonable- 


beneficial use in its rules concerning 
the issuance of water use permits.** 
These criteria are believed to be 
adequate to provide a basis for 
requiring the use of wastewater ef- 
fluent where it is available, and 
limiting or denying groundwater 
withdrawals for water uses such as 
golf courses, which are particularly 
amenable to the use of wastewater 
effluent. In order to implement this 
policy, the District has added an 
additional staff member to develop 
basic engineering cost data regarding 


Despite the best efforts 
of the water management 
districts, wastewater re-use 
will not become a significant 
reality without the initiative 
and cooperation of 
local government 


various water supply alternatives, 
which include wastewater re-use. 
The District’s staff has also adopted a 
policy of recommending to the 
governing board that water use 
permits for golf courses be denied 
where wastewater effluent is avail- 
able, and that the average water 
allocation for new golf courses be re- 
duced from 125 to 80 acres of 
irrigated area where wastewater 
effluent is not available. The District 
has also begun a program of actively 
encouraging counties, municipalities 
and _ private utilities within its 
jurisdiction to adopt wastewater re- 
use practices. 


The role of local government 
Despite the best efforts of the 
water management districts, waste- 
water re-use will not become a 
significant reality without the 
initiative and cooperation of local 
government. In many localities, local 
governments control the public 
utilities, and therefore, make the 
basic determinations as to the means 
of effluent disposal. Local govern- 
ments which have pollution control 
programs that are approved by DER 
pursuant to F.S. §403.182 have the 
authority to prescribe treatment 
standards for wastewater effluent, 
which must be enforced by the 
Department if they are more 
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stringent than the DER standards.* 
At present, there are instances where 
local wastewater treatment 
standards for land application of 
wastewater effluent are considerably 
more stringent than the DER rules, 
and those that are applicable to 
ocean outfall or deep well injection. 
This has the unfortunate effect of 
making the economics such that 
utilities are driven to ocean outfall 
and deep well injection by cost 
considerations. 

Many localities are now in the 
process of considering various op- 
tions regarding wastewater effluent 
disposal. The alternatives generally 
involve either ocean outfall, deep 
well injection, wastewater re-use or 
some form of surface water 
discharge. Of all these alternatives, 
wastewater re-use has the greatest 
potential for reducing overall 
demand, while enabling the munici- 
pality to endure periods of water 
scarcity, which are likely to become 
increasingly more severe as 
population continues to expand. 


The dual distribution alternative 

The City of St. Petersburg has 
chosen the path of wastewater re- 
use, and has implemented a program 
which represents a notable success 
story. Being largely surrounded by 
saltwater bodies, St. Petersburg has 
traditionally been short of usable 
groundwater supplies, and has had to 
import potable water from neigh- 
boring counties since the late 1920's. 
In the early 1970's the city decided to 
construct a large scale “dual distribu- 
tion system” for the purpose of 
utilizing wastewater effluent for 
landscape irrigation at golf courses, 
public parks, commercial property 
and private residences. This involves 
a separate system of distribution 
mains for wastewater effluent. A 
deep-well injection system was con- 
structed to provide an alternative dis- 
charge mechanism during periods of 
low effluent demand, with a poten- 
tial capability to store water supplies 
underground for supplies underground 
for subsequent withdrawal. At present, 
the city is operating two treatment 
plants having a total flow of approxi- 
mately 18 MGD, with approximately 
7 MGD being channelled into the ef- 
fluent distribution system and the re- 
mainder going into the deep wells. 
Expansion plans are underway witha 
capability of increasing the effluent 
input by an estimated 5 MGD. 

By constructing an effluent distri- 
bution system, the city saved the cost 


of purchasing large quantities of land 
for effluent application. Effluent is 
made available to residential users at 
a cost of $6 per month for areas up to 
one acre in unlimited quantities. The 
state’s foremost public health expert 
on viral infection, Dr. Flora Mae 
Wellings, has closely monitored the 
effluent for its viral content, and has 
found viruses to be at a nondetectable 
level, presenting no danger to public 
health. The wastewater treatment 
process basically involves secondary 
treatment, “multi-media filtration” 
through sand and anthracite coal and 
chlorination. The city has had no 
problem meeting the 5 mg/] TSS 
standard.* 

Among the benefits attributed to 
the wastewater re-use project are: the 
elimination of effluent discharges to 
Tampa Bay; reduction of total water 
demand; delaying or eliminating the 
need for expansion of water treat- 
ment plant facilities; elimination of 
the need for a new 60-mile transmis- 
sion pipeline for potable water; re- 
duction of wastewater treatment 
operating costs, and realization of 
substantial revenues from sale of the 
wastewater effluent. In 1976 the 
city’s Southwest Wastewater Treat- 
ment Plant was rated by the National 
Society of Professional Engineers as 
one of the “ten outstanding engineer- 
ing achievements of 1976.”%6 

By going to a dual distribution sys- 
tem, the city has assured itself a sup- 
ply of potable water well into the 
next century and substantially im- 
proved the quality of its surrounding 
surface waters. The system is not 
presently being used to capacity, but 
indications are that demand will 
steadily increase, especially in areas 
of the city that cannot utilize ground- 
water for landscape irrigation.” 

Wastewater re-use represents a 
commonsense means of dealing with 
the increasing problem of scarce or 
unreliable water supplies. It is entire- 
ly likely that the DER and the water 
management districts will in the fu- 
ture play a much greater role in either 
encouraging or requiring the imple- 
mentation of water re-use practices. 
With the cooperation and assistance 
of local government and private 
interests, implementation of water 
re-use practices can play a major role 
in protecting the public’s interest in 
a safe and reliable water supply. o 


1For further information regarding 
agricultural irrigation, see Asano, Use oF 
REcLAIMED MUvNICcIPAL WASTEWATER FOR 


AGRICULTURAL IRRIGATION, and the report, 
EvALUATION OF AGRICULTURAL IRRIGATION 
Usinc RecLamMep Water (March, 
1981), available from the Office of Water 
Recycling, California State Water Resources 
Control Board, P.O. Box 100, Sacramento, 
California 95801. 

2See Rotherberg, M.R., Work, S.W., 
Linstedt, K.D., and Bennett, E.R., Demonstra- 
tion of Potable Water Reuse Technology: The 
Denver Project, in Proceedings, Vol. 1, Water 
Reuse Symposium, March 25-30, 1979, 
Washington, D.C., AWWA Research 
Foundation, Denver, Colorado. 

3FLa. ADMIN. Cope §17-6.010(2)(b). 

Apmin. Cope §17-6.040(4)(q), 
hereinafter referred to as “Land Application 
Manual.” 

51d. 

8“Secondary treatment” requires achieving 
an effluent after disinfection containing not 
more than 20 mg/] BOD (biological oxygen 
demand) and 20 mg/] TSS (total suspended 
solids), or 90 percent removal, whichever is 
most stringent. Fira. Apmin. Cope $§17- 
6.060(1)(a)1. 

™Basic disinfection” must result in not 
more than 200 fecal coliform values per 100 ml 
of effluent sample. FLa. Apmin. Cope $17- 
6.060(1)(c)3.a. 

8LaND APPLICATION MANUAL §1.2; FLA. 
ApMIN. Cope. §17-6.180(2)(h). 

®“High level disinfection” must result in 
fecal coliform levels that are below detectable 
limits in 100 ml samples. FLa. Apmin. Cope 
§$17-6.060(1)(c)3.b. 

10LAND APPLICATION MANUAL §1.2. 

See ENGINEERING REPORT ON THE 
EFFECTIVENESS OF ALUM COAGULATION 
TREATMENT FOR SPRAY IRRIGATION OF 
WASTEWATER EFFLUENT (Jan. 1982), available 
from Diversified Utility Services, 5845 
Margate Boulevard, Margate, Florida 33063. 
The operating cost for alum coagulation treat- 
ment was estimated to be $0.129 per 1,000 
gallons. Total construction costs for the alum 


coagulation portion of a4.5 MGD facility were. 


estimated at $1,265,197. Id. at 8. 
12See discussion of St. Petersburg treatment 
plant, infra. 


3See generally, SxHuvat, H.I., HEALTH 
CoNnSIDERATIONS IN WATER RENOvaATION & RE- 
UsE, Academic Press, New York, (1977). 

4See notes 23 and infra, 
accompanying text. 

15Fia. ADMIN. Cope §§17-6.060(1)(b)2; 17- 
6.060(2)(b); 17-3.101(11). 

16Interview with Peter V. Mazzella, 
Engineer (wastewater permitting), DER, 
West Palm Beach Field Office, May 11, 1982. 

17 LAND APPLICATION MANUAL §1.3. 

18], 

19See LAND APPLICATION MANUAL $1.8. 

20Td. See also Fra. Apmin. Cope §17- 
6.180(2)(j). 

21LAND APPLICATION MANUAL $1.8. 

22FLa. ADMIN. Cope §40E-21.051(3). 

Telephone interview with Nolan Reed, 
president of Seacoast Utilities, Inc., May 12, 
1982. 

note 16, supra. 

. Stat. §373.223(1)(a) (1981). 

. Stat. §373.019(4) (1981). 

. ApMin. Cope Ch. 17-40. 

. ADMIN. Cope §17-40.03(3). 

. ADMIN. Cope §17-40.04(2)(c). 

. ApMIn. Cope §17-40.04(2)(h). 

. ADMIN. §17-40.04(2)(j). 

. ApMiN. Cone §40E-2.301(1)(d). 

Stat. §403.182(6) (1981). 

34For example, see Broward County Code 
§27-5.09, which requires that all wastewater 
discharge facilities meet advanced 
wastewater treatment standards (nitrogen and 
phosphorous removal) by July 1, 1983, except 
for ocean outfall and deep well injection in 
certain cases. A select committee is presently 
studying these rules with an eye toward 
revisions, which may be in place by date of 
publication. 

3% Telephone interview with Jack Suddath, 
P.E., Manager, Tampa Office, CH9M 
Consulting ingineers, May 12, 1982. 
Engineers played a major role in the design 
and construction of the St. Petersburg project. 

36See the publication, “New Water,” 
published by the City of St. Petersburg, 
undated, but estimated to be 1977 by Suddath, 
supra, note 35. 

37Suddath, supra note 35. 


and 


“Couldn't you have just brought in a photograph?” 
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LABOR LAW 


Union representation 
at investigatory 
interviews—an update 


By Michael P. Horan 

In NLBB v. J. Weingarten, Inc.,! 
the U.S. Supreme Court, overturning 
decisions of several circuit courts of 
appeals,” enforced a decision? of the 
National Labor Relations Board (the 
“Board”) holding that an employee's 
request for the presence of a union 
representative at an investigatory in- 
terview was protected activity, 
where the employee reasonably be- 
lieved the meeting could result in dis- 
cipline, and that employer denial of 
union representation at such a meet- 
ing violated Section 8(a)(1)4 of the 
National Labor Relations Act (the 
“Act”).5 The Court described the right 
to a union representative at an investi- 
gatory interview as follows: 

1. The right stems from the broad- 
er right of employees to act in concert 
for mutual aid and protection, guar- 
anteed by §7 of the Act; 

2. The right arises only where an 
employee requests representation; 

3. An employee’s right to request a 
union representative “is limited to 
situations where the employee rea- 
sonably believes the investigation 
will result in disciplinary action”; 

4. “Exercise of the right may not 
interfere with legitimate employer 
prerogatives’—an employer could 
refuse to allow union representation 
yet carry on an investigation without 
interviewing the employee; 

5. An employer has no duty to bar- 
gain with any union representative at 
an investigatory interview.® 

This article discusses two areas of 
uncertainty that arose after the 1975 
Weingarten decision. The first con- 
cerns the type of interview to which 


the Weingarten rules apply. Although 
the Board has largely resolved this 
matter after some initial floundering, 
the Eighth and Ninth Circuit Courts 
of Appeals have suggested that the 
Board’s conception of what consti- 
tutes an investigatory interview may 
be too broad. The second area con- 
cerns the ordering of make-whole 
remedies where employees are dis- 
ciplined for misconduct subsequent 
to an interview at which union repre- 
sentation is wrongfully denied. Al- 
though the Board significantly 


modified its policy on make-whole 
remedies in 1980, two recent circuit 
decisions found the Board policy to 
be in error insofar as it contravened 
§10(c)? of the Act. 


investigatory interviews, discipline, 
and shop talk 

Following Weingarten, the Board 
initially held that the right to a union 
representative attached to any meet- 
ing between an employee and an em- 
ployer representative which the 
employee reasonably feared could 
result in discipline. Thus in Certified 
Grocers of California, Ltd.,5 a meet- 
ing was held where a predetermined 
warning was delivered to the em- 
ployee. The employee's request for 
the presence of a union representa- 
tive was denied. The Board found a 
violation, noting that the employer 
proceeded with the interview, dis- 
cussed the employee’s work record 
and commented negatively on it. 

The Ninth Circuit denied enforce- 
ment to the Board order, holding that 
Weingarten does not require the pres- 
ence of a representative at an inter- 
view held solely to inform the 
employee of discipline. The court 
ruled, quoting Alfred M. Lewis, Inc. 
v. NLBB, that the right to union rep- 
resentation “does not arise unless one 
purpose of the interview is ‘to obtain 
facts to support disciplinary action 
that is probable or that is being ser- 
iously considered.’”® On the facts of 
the case, the right did not arise be- 
cause the purpose of the meeting was 
simply to deliver a warning, not to in- 
vestigate.!° 

The Board decided to follow the 
Ninth Circuit’s holding in Baton 
Rouge Water Works Co.,"! in which 
the Board flatly stated that 


an employee has no Section 7 right to the pres- 


ence of his union representative at a meeting 
with his employer held solely for the purpose 
of informing the employee of, and acting 
upon, a_ previously made _ disciplinary 
decision.!® 

However, the Board never adopt- 
ed the Ninth Circuit language in Cer- 
tified Grocers that Weingarten rights 
do not attach unless a purpose of the 
interview is “to obtain facts to sup- 
port disciplinary action that is prob- 
able or that is being seriously 
considered.”!? A reading of Alfred 
M. Lewis shows conclusively that this 
language is addressed to the issue of 
whether Weingarten applies to coun- 
seling or “shop talk,” an issue distinct 
from that decided in Certified Gro- 
cers and Baton Rouge Water Works. 

Weingarten quoted with approval 
the Board statement that: 
We would not apply the rule to such run-of- 
the-mill  shop-floor conversations as, for 
example, the giving of instructions or training 
or needed corrections of work techniques. In 
such cases there cannot normally be any 
reasonable basis for an employee to fear that 
any adverse impact may result from the 
interview, and thus we would then see no 
reasonable basis for him to seek the assistance 
of his representative.'4 


The Board has indeed held in a 
very few cases that Weingarten is in- 
applicable to counseling or shop 
talk.'5 However, these decisions 
should be read narrowly and with a 
close view of their facts. Factors sich 
as questioning of the employee, 
failure to tell the employee that no 
adverse consequences will stem from 
the session, and the giving of prior 
warnings to the employee are indica- 
tive that the session is investigatory 
and Weingarten rights will attach.!® 


Alfred M. Lewis concerned an em- 
ployer’s formal program of counsel- 
ing and discipline for consistent 
failure to reach output quotas. The 
court enforced the Board’s finding 
that Weingarten applied to the 
counseling because the counseling 
“was deemed by n.anagement to bea 
preliminary stage in the imposition of 
discipline.”'” The court added: 

It should be acknowledged that a supervisory 
interview in which the employee is questioned 
or instructed about work performance 
inevitably carries with it the threat that if the 
employee cannot or will not comply with a 
directive, discharge or discipline may follow; 
but that latent threat, without more, does not 
invoke the right to the assistance of a union 
representative. The right of representation 
arises when a significant purpose of the 
interview is to obtain facts to support 
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disciplinary action that is probable or that is 
being seriously considered." 

The holding of the case is justified; 
however, the statement that the 
probability or serious consideration 
of discipline determines whether 
Weingarten applies is troubling. 
Weingarten clearly looks to the em- 
ployee’s reasonable belief that disci- 
pline may result from an investiga- 
tory interview,'® not whether disci- 
pline is in fact “probable” or “is being 
seriously considered” by the 
employer. 

An Eighth Circuit panel subse- 
quently seized upon the Alfred M. 
Lewis language to deny enforcement 
of a Board order in AAA Equipment 
Service Co. v. NLRB.” An employee 
had not reported for work the prior 
day, although the record reflected 
that such absence without pay was 
permitted under the union contract. 
On the day he returned, the employee 
had a conversation with his supervi- 
sor concerning his failure to make 
minor repairs; the employee replied 
that he had “forgot.” The supervisor 
then asked why he had been absent 
the prior day; the employee replied 
in a hostile manner. The supervisor 
said that he would have to tell his em- 
ployer what the employee had said; 
the employee, as before, responded 
with remarks not fit for polite com- 
pany. He also stated, “The next time 
you talk to me, I want my shop 
steward.” 

The supervisor reported the con- 
versation to the service manager who 
decided to talk to the employee 
about the same matters. Later that 
day the service manager and super- 
visor were in the parking lot when the 
employee drove in and parked his 
truck. The service manager walked 
up to the back of the truck and asked 
to speak to the employee. The em- 
ployee asked for a steward. The serv- 
ice manager “continued” to say he 
wanted to talk to him, the employee 
“continued hollering” for a shop 
steward. Finally, the employee start- 
ed to walk off. He was warned that if 
he left and refused a direct order he 
would be terminated; the employee 
left to get his shop steward and was 
fired.2! 

The administrative law judge 
found that the employee was dis- 
charged for refusing to permit the 
service manager from stating what 
he wished to talk about and for walk- 
ing away. The Board reversed, saying 


that the employee had a reasonable 
basis to fear adverse consequences 
from the employer’s investigation of 
his conduct and that he was dis- 
charged for insisting on union repre- 
sentation. The Eighth Circuit denied 
enforcement of the Board order be- 
cause the employee did not have rea- 
sonable cause to fear “possible dis- 
ciplinary action.”®? Quoting the full 
Alfred M. Lewis passage cited earli- 
er, the court reasoned that any 
threat facing the employee was 
merely “latent,” rather than “possi- 
ble” or “seriously considered.”4 

The court’s reasoning misconstrues 
Weingarten. According to Weingar- 
ten, the right to union representation 
exists “where the employee reasona- 
bly believes” that discipline may fol- 
low.® Legally it is irrelevant—and 
practically it is impossible for the em- 
ployee to know whether, to the em- 
ployer, “a significant purpose of the 
interview is to obtain facts to support 
disciplinary action that is probable or 
that is being seriously considered.”26 
To the employee, being questioned 
about his absence, about his failure to 
make repairs, and about his acrimon- 
ious talk with his supervisor could 
reasonably plant in his mind a fear of 
discipline even if the employer had 
no intention of imposing discipline. 
Certainly, no evidence in the case 
suggested that the employer advised 
the employee that no discipline would 
be forthcoming. 

In a similar case, the Fifth Circuit 
reached an opposite result.2”7 An em- 
ployee had experienced some diffi- 
culty with his work and had been 
criticized by his supervisor in the 
past. On the day in question the 
supervisor asked the employee to 
speak with him at the supervisor’s 
desk. The employee asked for a union 
representative but was told that one 
was not needed. As the employee 
and the supervisor walked, they ex- 
changed some heated words, and 
eventually went into a manager’s 
office. The employee asked again for 
a union representative; the manager 
responded that he would get one if he 
thought one was necessary. The 
manager told the employee that he 
did not want further disharmony 
with the supervisor and added that 
the employee’s production would 
have to improve but that no threat 
was intended.” 

The Board found a Weingarten 
violation. The employer appealed, 


noting that the administrative law 
judge found that no discipline ever 
was intended to result from the ses- 
sion, and in fact, the employee was 
not disciplined. The Fifth Circuit en- 
forced the Board order and spe- 
cifically rejected the rationale of 
Alfred M. Lewis and AAA Equip- 
ment Service: 


[E]ven if the employer had previously de- 
cided that discipline would definitely not re- 
sult from the interview in question, information 
could be elicited at that interview which might 
enable the employer to build a case against the 
employee, culminating in discipline at some 
later date. Hence an interview like the one in 
the case at bar where the employee is asked 
questions about poor work or an altercation 
with a superior is by its very nature “an investi- 
gatory interview in which the risk of discipline 
reasonably inheres.” 

An interview may well be “investigatory” 
and may well reasonably include the “risk of 
discipline” even though the employer is not 
seriously contemplating discipline at the time 
the interview is conducted. Indeed, a purpose 
of the interview may be to decide whether dis- 
cipline against an employee is an option to be 
seriously considered. Furthermore, aii inter- 
view in which work-related questions are 
asked of an employee, but which the employer 
does not intend to result in discipline may 
nevertheless result in discipline if the employee 
surprises his employer with an answer which 
the employer finds unsatisfactory or threaten- 
ing... 

In sum, the Board and the Fifth 
Circuit agree that an employee may 
reasonably fear discipline from (and 
Weingarten rights will attach to) an 
interview about questionable work 
or conduct, even if the employer 
does not view disciplinary action as 
“probable” or “seriously considered” 
at the time. This holding is consistent 
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with the Supreme Court’s formula- 
tion of the right to union representa- 
tion in Weingarten. 


Make-whole remedies 

There is no doubt that an employee 
who is discharged or otherwise dis- 
ciplined for insisting upon union 
representation at an investigatory in- 
terview is entitled to a make-whole 
remedy. Quality Manufacturing, 
the companion case to Weingarten, 
so held. However, neither Weingar- 
ten nor Quality Manufacturing con- 
sidered the question of what remedy 
is appropriate where employees are 
discharged for misconduct occurring 
prior to interviews in which they 
were denied their Weingarten right 
to the presence of a union represen- 
tative. 

In early cases, the Board held that 
a discharge subsequent to an inter- 
view where an employee was unlaw- 
fully denied a union representative 
“rendered unlawful what was an 
otherwise lawful discharge for 


cause”; reinstatement and back pay 
for the employee were ordered.*! 


Rejection of this approach was not 
long in coming. Although the Eighth 
Circuit Court of Appeals in NLRB v. 
Potter Electric Signal Co.,32 found 
that a Weingarten violation had 
“clearly” occurred, the court found 
that the Board’s order of reinstate- 
ment, back pay, and the expunging 
of company records on the disci- 
pline contravened §10(c) of the Act* 
because the employees had been dis- 
charged for “obvious personal 
misconduct”—fighting. The court 
reasoned: 

Neither the ALJ nor the Board specifically de- 
termined that the firing of the two employees 
resulted from their request for assistance, and 
any such determination would not have been 
supported by substantial evidence. Rather it is 
clear that the employees were discharged for a 
fight that resulted in shutting down the pro- 
duction line and that the Section 8(a)(1) viola- 


tion was only incidental to the investigation 
which preceded the firing.*4 


In Anchortank, Inc. v. NLRB® the 
Fifth Circuit vacated a Board finding 
that an employee had been dis- 
charged subsequent to the unlawful 
denial of union representation, find- 
ing that no Weingarten rights at- 
tached to the meeting which was 


held solely to inform the employee of 


a previously made disciplinary deci- 
sion.*® As a result, the Fifth Circuit 


refrained from deciding any §10(c) 
issue, although its comment on the 
point could not have been comfort- 
ing to the Board: 

Since we vacate the Board’s finding of a 
section 8(a)(1) violation, we are spared the 
necessity of solving another interesting conun- 
drum presented by this case: whether, to rem- 
edy the abrogation of an employee's right to 
union representation at an interview, the 
Board can order his reinstatement even though 
he was red-handedly caught engaging in a 
water fight, and was thus fired for cause, and 
despite the fact that section 10(c) prohibits the 
reinstatement of an employee who was fired 
for cause.*7 

In the process of deciding a series 
of Weingarten cases in August 1980, 
the Board retreated from its auto- 
matic granting of make-whole reme- 
dies and adopted a new approach: 


In determining the appropriate remedy for 
a respondent’s violation of an employee's 
Weingarten rights, the Board applies the fol- 
lowing analysis. Initially, we determine whe- 
ther the General Counsel has made a prima 
facie showing that a make-whole remedy such 
as reinstatement, back pay, and expungement 
of all disciplinary records is warranted. The 
General Counsel can make this showing by 
proving that respondent conducted an investi- 
gatory interview in violation of Weingarten 
and that the employee whose rights were vio- 
lated was subsequently disciplined for the 
conduct which was the subject of the unlawful 
interview. 

In the face of such a showing, the burden 
shifts to the respondent. Thus, in order to ne- 
gate the prima facie showing of the appropri- 
ateness of a make-whole remedy, the respon- 
dent must demonstrate that its decision to dis- 
cipline the employee in question was not 
based on information obtained at the unlawful 
interview. Where the respondent meets its 
burden, a make-whole remedy will not be 
ordered. Instead, we will provide our tradi- 
tional cease-and-desist order in remedy of the 
8(a)(1) violation.* 

As of this writing, two circuit 
courts of appeals have denied en- 
forcement to make-whole remedies 
based on this Kraft Foods standard.*® 
In a case before the Eighth Circuit," 
an investigation by Montgomery 
Ward suggested that employees 
Lafferty and Poupard had been steal- 
ing merchandise. Each employee 
was interviewed about the allegation; 
each was wrongfully denied the pres- 
ence of a union representative; and 
each signed statements admitting the 
theft and offering to make restitution. 
Lafferty denied participating in any 
thefts at the unfair labor practice 
hearing. The Board held that Mont- 
gomery Ward failed to carry its bur- 
den of showing that its decision to 
discharge Lafferty was not based on 
information obtained at the unlawful 
interview, and ordered that he be 
made whole. Although a third em- 
ployee (who never exercised his 
Weingarten rights) identified Pou- 
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pard as his accomplice in the thefts, 
the Board similarly held that Mont- 
gomery Ward failed to demonstrate 
that its decision to discipline Poupard 
was based solely on information ob- 
tained from the third employee. 
However, “Poupard freely admitted 
to having engaged in the thefts for 
which he stood accused” at the un- 
fair labor practice hearing; therefore, 
he was made-whole “only” from the 
date of the termination to the date of 
the hearing.*! Ina per curiam opinion 
the Eighth Circuit enforced the 
Board’s finding of a §8(a)(1) viola- 
tion, but would have none of the 
remedies: 

In this case, like Potter, the employees ef- 
fected their own discharge by stealing and the 
section 8(a)(1) violation was simply incidental 
to the investigation which preceded the firing. 
Thus, the Board lacks the power to order re- 
instatement or back pay for employees dis- 
charged for theft of company property, 


because to do so would violate Section 10(c) 
[of the Act]... 


In NLBB v. Illinois Bell Telephone 
Co.,* an investigation by the em- 
ployer yielded information that some 
operators were intentionally mis- 
billing long distance calls of their 
own or of others. The Board found, 
and the Seventh Circuit agreed, that 
an employee who was subsequently 
discharged had requested, and was 
wrongfully denied, union represen- 
tation at an interview concerning the 
alleged misconduct. The Board held 
that because the employer had con- 
ceded it had based its decision to dis- 
charge the employee on her oral ad- 
missions during the interview, the 
employer had failed to meet its bur- 
den of showing that the decision to 
discharge was not based upon infor- 
mation obtained at the unlawful in- 
terview and that reinstatement and 
back pay were appropriate.“ In re- 
fusing to enforce the Board order 
pertaining to reinstatement, the court 
not only cited §10(c), but also sug- 
gested an alternative to the Kraft 
Foods formula: 

In order to balance the need of the Com- 
pany to maintain an honest and efficient work- 
force, with a duty to enforce the policies of the 
Act, we believe that Illinois Bell is entitled to 
show that its discharge of Hatfield was not 
solely dependent upon evidence obtained 
from her during the unlawful interview, but 
that that discharge is and was supported by 
other independent evidence which was avail- 
able to the Company at the time of the dis- 
charge. Upon this record, we can not [sic] say 
that there is substantial evidence to support a 
finding that Hatfield’s discharge stemmed 
solely from the Company’s unfair labor prac- 
tice of forcing her to participate in an inter- 
view without representation. 


The result of the Board’s decision 
in Kraft Foods and subsequent cases 


applying the same standard‘ is the 
creation of a severe exclusionary rule 
sprouting from §7 of the Act. Should 
the Board find that an employee was 
unlawfully denied union representa- 
tion at an interview and the employer 
considered information garnered 
from that interview in disciplining 
the employee, the employee is en- 
titled to a make-whole remedy re- 
gardless of the grounds for 
discharge.47 The “information” 
gathered in the unlawful meeting 
may be slight. For example, in one 
case the Board found: 

[D]uring the November 28 interview, 
McDonald interrogated Deyhle regarding cer- 
tain complaints McDonald had received from 
Deyhle’s supervisor; and that it was only after 
Deyhle had explained the circumstances sur- 
rounding the complaints that McDonald in- 
formed Deyhle of her suspension . . . . 
Under these circumstances we can only con- 
clude that Deyhle was suspended because she 
did not have a satisfactory explanation in re- 
sponse to the complaints, rather than merely 
because there had been some complaints.* 
By contrast, the Board held in another 
case: 

[T]he facts clearly show[ed] that in addition 
to being the cause of his discharge, Willough- 
by’s alleged use of drugs during his lunch hours 
was also the subject matter of the unlawful 
interview. However, the facts show that in dis- 
charging Willoughby, Respondent relied sole- 
ly on information obtained prior to the 
unlawful interview rather than anything ob- 
tained therein. Indeed, aside from Willoughby’s 
repeated assertions of innocence, the record is 
devoid of any evidence to indicate that any 
information was, in fact, obtained during the 
October 24 meeting.*® 


In light of the inference made in 
the first case, one must wonder 
whether, if Willoughby had confessed 
to smoking marijuana during the un- 
lawful interview, the Board would 
have ordered reinstatement.*® 

The rejection by the Seventh and 
Eighth Circuits of the Board’s Kraft 
Foods standard for ascertaining the 
appropriateness of a make-whole 
remedy is certainly justified if §10(c) 
is to have any real meaning. The 
Supreme Court said of this section in 
Fibreboard Paper Products Corp. v. 
NLRB: 


The legislative history of that provision indi- 
cates that it was designed to preclude the 
Board from reinstating an individual who had 
been discharged because of misconduct. 
There is no indication, however, that it was 
designed to curtail the Board’s power in 
fashioning remedies when the loss of employ- 
ment stems directly from an unfair labor prac- 

The Kraft Foods standard does not 
meet this test. If the Board finds that 
an employer gathered evidence of 
misconduct, then supplemented the 
information through an interview of 
the employee in violation of Wein- 
garten and disciplined the employee, 
the Board has failed to establish that 
the employee was not disciplined 
“for cause” within the meaning of 
§10(c);52 nor has the Board shown 
that the discipline stemmed “directly 
from an unfair labor practice” within 
the meaning of Fibreboard. On the 
contrary, implicit in the Eighth Cir- 


cuit holding is the suggestion that so 
long as employees are not discharged 
for requesting union representation 
at an investigatory interview, §10(c) 
forbids their reinstatement if they 
have engaged in serious miscon- 
duct. 

In Illinois Bell the Seventh Cir- 
cuit charted a middle ground some- 
where between the Eighth Circuit 
and the Board. The Seventh Circuit 
did not question the means by which 
the Board general counsel can make a 
prima facie showing under Kraft 
Foods; but the court stated the em- 
ployer can overcome the prima facie 
case by establishing that the dis- 
charge was not solely dependent on 
evidence obtained during the unlaw- 
ful interview and was supported by 
other independent evidence available 
at the time of discharge.*4 This test 
provides, at minimum, an excellent 
starting point for the articulation of a 
standard that affords employees 
their Weingarten rights while it si- 
multaneously recognizes the purpose 


and validity of §10(c). 


Conclusion 

Appellate review, as well as the 
changing composition of the Board, 
will doubtless lead to further refine- 
ment of Weingarten. The suggestion 
of the Eighth and Ninth Circuits that 
they will subtly shift their focus in 
determining the applicability of 
Weingarten from the reasonable fear 
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of discipline on the part of the em- 
ployee to whether discipline is, in 
fact, “probable” or “seriously con- 
sidered” is unwarranted and will, in 
all likelihood, be resisted by the 
Board. However, the Board must an- 
ticipate additional circuit court re- 
versals if it continues to apply the 
Kraft Foods standard in ordering 
make-whole remedies in cases of 
serious misconduct. Consequently, a 
Board modification of Kraft Foods 
may be in the offing. O 
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4Section 8(a)(1) of the National Labor Re- 
lations Act, 29 U.S.C. §8(a)(1) (1976), pro- 
vides: “It shall be an unfair labor practice for 
an employer—(1) to interfere with, restrain, 
or coerce employees in the exercise of the 
rights guaranteed in section 7; . . .” 

529 U.S.C. §151, et seq. (1976). 

6420 U.S. at 256-60. 

7Section 10 (c) of the Act, 29 U.S.C. §160(c) 
(1976), provides in part: “No order of the 
Board shall require the reinstatement of any in- 
dividual as an employee who has been sus- 
pended or discharged, or the payment to him 
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3029 (9th Cir. 1978). 
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interview triggering Weingarten rights, but 
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charges). 

10587 F.2d at 451, 100 LRRM at 3030. 

1246 NLRB 995, 103 LRRM 1056 (1979). 
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investigatory and disciplinary interviews was 
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interviews and disciplinary actions in 
determining whether or not an employee hasa 
right to representation when summoned to 
appear before management.” 246 NLRB at 
998, 103 LRRM at 1059 (emphasis is original). 
Chairman Fanning and member Penello 
dissented separately. The Board’s holding in 
Baton Rouge Water Works Co. has been cited 
with approval by several circuit courts of 
appeal. NLRB v. Texaco, Inc., 659 F.2d 124, 
108 LRRM 2850 (9th Cir. 1981); Anchortank, 
Inc. v. NLRB, 618 F.2d 1153, 104 LRRM 2689 
(5th Cir. 1980). 

13 See note 9, supra, and accompanying text. 
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19490 U.S. at 257. 
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23See text accompanying note 18. 

24598 F.2d at 1146, 101 LRRM at 2383. 

25420 U.S. at 257 (emphasis added). 
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text. 

27 T_ennox Industries, Inc. v. NLRB, 637 F.2d 
340, 106 LRRM 2607 (5th Cir. 1981). See also 
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57, 104 LRRM 2883 (5th Cir. 1980) 
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8637 F.2d at 342, 106 LRRM at 2608 
(citation omitted). 

29637 F.2d at 344, 106 LRRM at 2610. 
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Metal, Inc. v. NLRB, 598 F.2d 478, 101 LRRM 
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LRRM 2378 (8th Cir. 1979). 

32600 F.2d 120, 101 LRRM 2378 (8th Cir. 
1979). 
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34600 F.2d at 123, 101 LRRM at 2380. 

35618 F.2d 1153, 104 LRRM 2689 (5th Cir. 
1980). 
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37618 F.2d at 1169 n.31, 104 LRRM at 2700 
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Telephone Co., 251 NLRB No. 128, 105 LRRM 
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No. 61, 105 LRRM 1246 (1980), enforcement 
denied, __ F.2d —__, 109 LRRM 2602 (5th Cir. 
1982); Coyne Cylinder Co., 251 NLRB No. 
198, 105 LRRM 1270 (1980); Southern Bell 
Telephone and Telegraph, 251 NLRB No. 159, 
105 LRRM 1280 (1980); Ohio Masonic Home, 
251 NLRB No. 59, 105 LRRM 1281 (1980); 
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reinstatement; second, the back pay due to 
delays in litigating the unfair labor practice 
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sion about two and one-half years after the 
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for the prior misconduct, presumably she 
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charge complaining that her second discharge 
was also based on the information obtained at 
the unlawful interview. 


48Ohio Masonic Home, supra note 38, 105 
LRRM at 1282. 

Coyne Cylinder Co., supra note 38, 105 
LRRM at 1271. 


50To be fair, in an analogous situation where 
an employee confessed to misconduct in an 
unlawful interview, the Board did not order 
reinstatement and back pay because it was 
satisfied that the discharge was based on eye- 
witness reports rather than on the confession. 
U.S. Postal Service, 254 NLRB No. 50, 106 
LRRM 1168 (1981). It appears, however, that 
the corroborating evidence may have been 
stronger in U.S. Postal Service than it was in 
Coyne Cylinder. 

51379 U.S. 203, 217 (1964) (emphasis added). 

52See note 7, supra. 
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54109 LRRM at 3248. 


BARRISTER 


A System To G 


Barrister Information Systems Corporation 
developed the Barrister Law Office Management 
Systems to enhance attorney productivity by 
streamlining key areas within the law office. 
Barrister will handle your word processing 
needs—documents, letters, wills and 
contracts—faster and easier than you ever thought 
possible. The system also performs a long list of 
accounting functions, from timekeeping and 
automatic billing, to general ledger accounting, 
collections and management reporting. Specialized 
legal functions, such as docketing, conflict of 
interest checking, and litigation support, are also 
available. 


And Barrister offers options to give you the utmost 
flexibility—like an interface to research data bases, 
or the capacity to link to laser and ink jet printers 
for optimum speed. 


Ave lable in seven different models, there are 
Barrister Systems for every firm, large and small 
alike. And all models are compatible so your system 
can grow as you grow. Obsolescence is never the 
case with Barrister. 


* Registered Trademark of Comptek Research Inc. 


Srow On 


Begin improving the productivity of your firm today. 
Write or phone for more information. 


See you at annual convention 
at Disney Worid—Booth 8! 


| BARRISTER 


Hollywood, FL 33020 
Telephone (305) 923-4343 
INFORMATION SYSTEMS CORPORATION 


Please Rush Information On The Barrister System 


| Name _ 


| Title 


| Firm 


Acdress 


| 
A.C 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1982 


635 


1926 Harrison Street | 


Keep the Scales Justice 
balanced-in your favor! 


Malpractice lawsuits are rising at 
an alarming rate with settlements 
to match. The attorney’s optimum 
recourse for keeping justice bal- 
anced is to be adequately covered 
by professional liability insurance. 


If an INA covered attorney is 
sued for malpractice, INA goes to ||——- 
bat for him. INA will save him lost 
time in court and keep his good 
name from being permanently 
damaged. 


Contact us for complete details 
on the best professional liability 
policy for your needs. We are the 
INA administrator for Lawyers 
Professional Liability: 


Available through 
your local agent. 


Professional Liability Division 


(813) 870-2366 
C5) Jordan, Roberts & Company, Inc. 
w) P.O. Box 24695-32 
Tampa, Florida 33623 


636 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1982 


Professional Liability 
Insurance for Lawyers 


a. 
2 - N 
» \ 
q 
Ny Wir =~-— y 


CORPORATION, BANKING BUSINESS LAW 


The SEC’s new 
integrated disclosure 
system 


By James W. Beasley, Jr. 

On March 3, 1982, the Securities 
and Exchange Commission (“SEC”) 
issued a release! (the “IDS release”) 
which announced a comprehensive 
revision of its rules, regulations, and 
forms for the registration of securities 
offerings under the Securities Act of 
1933 (the “1933 Act”).2 This revision 
was originally proposed in a series of 
eight releases in August 1981, (the 
“August Releases”) which were in 
turn based on several earlier propo- 
sals. The rules have been adopted 
largely as proposed in the August re- 
leases, with the exception of the pro- 
posal dealing with “shelf registra- 
tion,” which is discussed below. 

The SEC describes the IDS release 
as the “final stage” in its integration 
of the disclosure system under the 
1933 Act and the Securities Exchange 
Act of 1934 (the “1934 Act”).4 The 
need for integration is based upon 
the fact that each of the acts has a dif- 
ferent, but closely related, focus and 
purpose.> The 1933 Act focuses on 
transactions, and deals essentially 
with offerings of securities. The basic 
requirement of the 1933 Act (when 
an exemption is not available) is 
registration of securities offerings 
with the SEC and delivery to inves- 
tors of a prospectus containing re- 
quired disclosure material. The 1934 
Act, among other things, regulates 
public companies by requiring re- 
gistration of publicly-held securities, 
and compliance thereafter with a 
continuous disclosure system based 
upon periodic reports filed with the 
SEC. In addition, the 1934 Act 
regulates other aspects of public 
companies such as proxy statements, 


annual reports to shareholders, and 
tender offers. 

Over the years, many overlapping, 
duplicative, and unnecessary dis- 
closure requirements evolved from 
the 1933 and 1934 Acts, particularly 
for companies already public which 
were registering additional securities 
offerings. The goal of the integrated 
disclosure system is to harmonize the 
two acts and streamline the registra- 
tion process to facilitate capital for- 
mation and securities trading 
activity, while assuring that investors 
and the marketplace receive the 
meaningful disclosures necessary to 
make informed investment deci- 
sions. 

The new system focuses on two 
fundamental issues: (1) the type of 
disclosures necessary in connection 
with securities offerings and securi- 
ties trading markets; and (2) the 
method of distribution of such infor- 
mation to shareholders, investors, 
and the markets. Under the new 
system for 1933 Act registrations, 
the type and amount of disclosure 
required to be delivered to investors 
is determined by the appropriate 
registration form; the nature of the 
substantive disclosures are governed 
by Regulation S-K; and the proce- 
dural requirements are set forth in 
Regulation C. For companies that 
have been public more than three 
years. 1934 Act periodic reports and 
informal shareholder communica- 
tions will be used to satisfy many 
disclosure obligations under the 1933 
Act. The new system should in the 
long term reduce regulatory burdens 
and costs for public companies. 
However, this effort at simplifica- 
tion is contained in a basic release of 
340 pages, which must be read in 
conjunction with the August releases 
totaling several hundred additional 
pages. Other releases are planned to 
illuminate certain specific aspects of 
the new system. 

This article will identify and sum- 
marize the five major changes made 
by the new system in order to pro- 
vide an overview for general cor- 
porate practitioners and an introduc- 
tion for securities lawyers who will 
need to study the new system in de- 
tail. First, a new three-tier system is 
created for registration statements. 
New forms S-1, S-2, and S-3 are 


adopted as the basic registration 
forms. Second, there is a comprehen- 
sive revision and simplification of 
the registration rules. The Guides for 
Preparation and Filing of Registra- 
tion Statements (the “guides”) are 
rescinded, and certain of the guides 
are incorporated into Regulation S-K 
and Regulation C. Regulation S-K 
and Regulation C are significantly re- 
vised and expanded. Third, new 
Rule 415 is adopted in the SEC’s first 
rulemaking on the shelf registration 
issue. Fourth, the SEC will permit 
voluntary disclosure of ratings of 
debt and preferred stock for the first 
time. Fifth, new Rule 176 is adopted 
to deal with certain liability issues 
relating to documents incorporated 
by reference into 1933 Act registra- 
tion statements for persons other 
than underwriters. Each of these five 
principal changes is discussed below. 


Three-tier registration statement 

The new system establishes three 
different categories of registrations 
under the 1933 Act by classifying 
public companies as follows: (1) 
large companies widely followed in 
the marketplace; (2) companies that 
have been public and _ reporting 
under the 1934 Act for at least three 
years but which are not widely fol- 
lowed; (3) companies that have been 
public less than three years. The de- 
gree to which a company is widely 
followed is determined by the public 
“float,” rather than quality-oriented 
criteria such as the earnings require- 
ment found in old Form S-7. 

The basic registration statement 
will continue to be known as Form 
S-1. It is essentially a new improved 
model of the old Form S-1, substan- 
tially revised to conform to changes 
made in Regulation S-K and the other 
provisions of the new system. This 
form will be used for all initial public 
offerings, for offerings by com- 
panies that have been public for less 
than three years, or when another 
form is not available. Form S-1 re- 
quires complete disclosure in the 
prospectus delivered to investors; no 
1934 Act documents may be incor- 
porated by reference in the prospec- 
tus. Old Form S-2 for certain offer- 
ings of developmental companies is 
rescinded. 

Form S-2 is for use by registrants 
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that have been public for more than 
three years. The issuer’s 1934 Act 
filings must have been timely filed 
for the preceding 12 months, and no 
material default shall have occurred 
during that time on preferred stock 
dividends, indebtedness, or long 
term lease payments. The new form 
is somewhat similar to existing Form 
S-7, which is rescinded. 

Form S-2 provides for disclosure in 
the prospectus of “transaction- 
oriented” information such as risk 
factors, use of proceeds, determina- 
tion of offering price, dilution, selling 
security holders, plan of distribu- 
tion, description of securities, and 
interests of experts and counsel. 
Issuer-oriented information about 
the company and its business may 
also be included in the prospectus. 
However, at the issuer’s option, these 
disclosures may be omitted in the 
prospectus and instead made avail- 
able to the investor by delivering 
with the prospectus (normally with 
the preliminary prospectus) the 


issuer’s most recent annual report to 
shareholders, provided that the re- 


port complies with Rule 14a-3 and 
other applicable requirements of the 
1934 Act. For this purpose, the SEC 
in a policy decision favored the read- 
ability of the annual report over 
fuller, but more turgid, disclosure in 
the Form 10-K. 


James W. Beasley, Jr., practices with 
Beasley, Olle & Soto, Miami. He graduated 
from Davidson College in 1965 and received 
an LL.B. from Harvard Law School in 1968. 
He is a past chairman of the Securities Regula- 
tion Committee of the Corporation, Banking 
and Business Law Section of The Florida Bar, 
and is currently a member of the ABA Corpor- 
ation, Banking and Business Law Section’s 
Federal Securities Regulation Committee. 

He writes this column on behalf of the Cor- 
poration, Banking and Business Law Section, 
Sylvia Walbolt, chairman, and David G. 
Mulock, editor. 


In addition, the registrant must 
deliver a copy of its latest Form 10-Q 
or its latest quarterly report to share- 
holders (if it includes the required 
financial information), or the quar- 
terly information may be included in 
the prospectus.. If the registrant uses 
the annual report or Form 10-Q, the 
required portions of these docu- 
ments are incorporated by reference 
into the prospectus, making them 
subject to 1933 Act liability. 

Form S-3 is available for primary 
equity offerings only for large is- 
suers which have: (a) been public for 
at least three years, and (b) have a 
public “float” (defined as “market 
value of common stock held by non- 
affiliates”) of at least $150 million, or 
a public float of at least $100 million 
and an annual trading volume of 
more than 3 million shares. The issuer 
must also meet the other tests for use 
of Form S-2. Form S-3 is also avail- 
able for: (1) primary offerings of 
nonconvertible debt and preferred 
stock which have been rated as in- 
vestment grade by a _ nationally 
recognized rating organization; (2) 
secondary offerings of securities 
listed on exchanges or NASDAQ; 
and (3) securities issued in connec- 
tion with rights offerings, dividends, 
or interest investment plans, and con- 
vertible securities and warrants. 

For such companies, the new 
system relies on the efficient market 
theory for information flow. There- 
fore, the Form S-3 prospectus will 
contain minimal information, pri- 
marily the same transaction-oriented 
disclosure as in a Form S-2 prospec- 
tus. The issuer’s 1934 Act reports are 
incorporated by specific reference in 
the prospectus, including the latest 
Form 10-K, all 1934 Act reports filed 
after the Form 10-K, and all such re- 
ports filed after the effectiveness of 
the registration statement prior to 
termination of the offering. Form S-3 
is therefore somewhat comparable to 
old Form S-16, which is being re- 
scinded. The $150 million float re- 
quirement for Form S-3 was selected 
as the threshold over which any 
issuer would likely be regularly fol- 
lowed in the investment community 
by securities analysts. The SEC esti- 
mates that approximately 1.500 
companies will be eligible to use 
Form S-3, or about 16.5 percent of 
the estimated 9,000 reporting public 
companies. Many companies cur- 
rently eligible to use Form S-16 will 
not be able to use Form S-3. How- 
ever, new Form S-2 will be available 
to such registrants. Under the Com- 
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mission’s_ selective review  pro- 
cedures, the registration review pro- 
cess is expected to be similar for both 
Form S-2 and S-3 filings. 

Old Forms S-1, S-2, S-7, S-10, S-13, 
and S-16 are rescinded. After the ef- 
fective date of the IDS Release, the 
available registration forms will be 
Forms S-1, S-2, S-3, and existing 
Forms S-8 (for employee benefit 
plans), S-11 (for real estate invest- 
ment trusts), S-14 (mergers and ac- 
quisitions), S-15 (short form for 
mergers and acquisitions), and S-18 
(certain offerings of $5 million or 
less). 


Regulation S-K 

Numerous technical and organiza- 
tional changes were made to Regula- 
tion S-K.® Since this regulation was 
adopted in 1977, it has become the 
basic source of uniform disclosure re- 
quirements for most 1933 Act and 
1934 Act filings. The guides have 
been rescinded, except for certain 
industry guides, which are described 
in another new release also dated 
March 3, 1982.7 One major excep- 
tion to the centralization of disclo- 
sure requirements in Regulation S-K 
is the certain specialized forms for 
which different disclosure require- 
ments apply. Forms S-12 (for Ameri- 
can depository receipts) and S-18 
(for certain offerings of $5 million or 
less) currently are in this category. 

Regulation S-K is generally not 
self-executing; the disclosures re- 
quired by Regulation S-K are re- 
quired to be included in a filing only 
if the form applicable to the filing 
specifically requires an S-K item. 
However, there are two exceptions 
to this general principle. The SEC’s 
policies on projections and securities 
ratings as set forth in the general sec- 
tion of Regulation S-K are applicable 
to all filings, as are the industry 
guides listed in Section 800 of the 
regulation. 

Regulation S-K has been reor- 
ganized into nine sections, as follows: 

(1) General Section, dealing with, 
among other things, SEC policies on 
projections and securities ratings. 

(2) Business, including descrip- 
tion of business, description of pro- 
perty, and legal proceedings. 

(3) Securities of the registrant, in- 
cluding market price, dividends and 
description of securities. 

(4) Financial Information, includ- 
ing selected financial information, 
management’s discussion and anal- 
ysis of financial condition and results 
of operations, supplementary finan- 


cial information, and disagreements 
with accountants on accounting and 
financial disclosure. 

(5) Management and Certain Se- 
curities Holders, including security 
ownership of certain beneficial 
owners and management, directors 
and executive officers, and manage- 
ment remuneration and transactions. 

(6) Registration Statement and 
Prospectus Provisions, including use 
of proceeds, legends, undertakings, 
and format requirements. 

(7) Exhibits. 

(8) Miscellaneous. 

(9) List of Industry Guides, cur- 
rently covering electric and gas utili- 
ties, oil and gas companies, bank 
holding companies, and real estate 
limited partnerships. 


Securities ratings 

Historically, the SEC has not per- 
mitted registrants to disclose SEC 
filing ratings given their securities by 
statistical rating organizations, such 
as Standard & Poor’s Corporation 
and Moody’s Investors Services, Inc. 
For the past several years, the SEC 
has been studying this issue and has 
now determined to permit disclosure 
on a voluntary basis, in 1933 Act 
registration statements and 1934 Act 
periodic reports, of ratings by such 
nationally recognized rating organi- 
zations for debt securities, converti- 
ble debt securities and preferred 
stock. The rating organizations are 
exempted from liability under Sec- 
tion 11] of the 1933 Act pursuant to an 
amendment to Rule 436(g). Rule 134 
has been amended to allow disclo- 
sure of ratings in tombstone adver- 
tisements. 

If a registrant elects to disclose a 
securities rating, the Commission 
“suggests” consideration of disclos- 
ing any other rating for such securi- 
ties that is materially different. The 
name of each rating organization 
should be disclosed, together with a 
summary of its rating system, and a 
statement that the rating is not a 
recommendation to buy, sell or hold 
securities. Any material change in a 
rating should be disclosed in a regis- 
tration statement by amendment 
prior to effectiveness, or by post- 
effective amendment or sticker after 
effectiveness. If a rating is disclosed 
in a 1934 Act periodic report, a ma- 
terial change to the rating should be 
reflected in a Form 8-K report or 
other appropriate report. The signifi- 
cance the SEC is now attaching to 
securities ratings is shown by the 
fact that an investment grade rating 


is a prerequisite for certain uses of 
Form S-3. 


Regulation C and Regulation 12B 

In the previous system, prepara- 
tion of registration statements was 
governed not only by the forms and 
regulation S-K, but also by the 
guides, instructions to the forms, and 
the 400 series of rules found in Regu- 
lation C.8 The guides and instructions 
are being eliminated to establish 
Regulation C as the source of all pro- 
cedural requirements for 1933 Act 
filings. The provisions of Regulation 
C are conformed to the other 
changes made by the new system in 
an effort to consolidate and simplify 
the procedural requirements. Regu- 
lation 12B under the 1934 Act is sim- 
ilarly revised to provide consistent 
requirements under that Act. The 
SEC intends the revised Regulations 
to eliminate inconsistencies, delete 
unnecessary, duplicative or obso- 
lete requirements and to update and 
revise the remaining provisions. The 
revisions are numerous and primarily 
technical. The principal substantive 
changes deal with securities ratings, 
shelf registrations, and __ liability 
issues. 


Shelf registration 

The 1933 Act is designed to register 
offerings that are to be made upon 
the effectiveness of the registration 
statement. Over the years, informal 
procedures evolved for delayed or 
continuous offerings, so-called shelf 
registrations. Some of these pro- 
cedures were codified in Guide 4 and 
various no action and interpretation 
letters by the SEC staff. These staff 
positions and Guide 4 have now been 
specifically rescinded. 

The new shelf registration rule is 
Rule 415 (originally proposed as Rule 
462A), which has been enacted ef- 
fective immediately. Under the new 
rule, any security may be registered 
on any form for a delayed offering, 
provided the securities are reasonably 
expected to be offered and sold with- 
in two years from the effective date. 
Certain offerings for options, war- 
rants, convertible securities, or rights 
are not subject to the two-year limita- 
tion (Rule 415(a)(1)(ii-vii)). Shelf 
registrations for primary offerings 
“at the market” must be made only 
through an underwriter. 

Prospectuses for delayed offer- 
ings may be kept current through 
stickers or post-effective amend- 


Looking for the right 
company to represent? 


Cut it out! 


7 2400 West Bay Drive § 
Industrial Valley Suite 430 
4 Title Insurance Largo rd 
& Company Florida 33540 8 
HB Gentlemen, please send me information concerning agency or ap- & 
proved attorneys representation for —the title insurance company 
with a reputation for solid, accurate, on-time service.|understand|IVT 
g is tough, aggressive and growing fast. | understand you are associated 6 
a with some of the finest attorneys in 13 Eastern seaboard states. | may ¥ 
3 want to be one of them. # 
Name 


PB. Ss. If you’re really in a hurry, call Rick Alvarez at (800) 282-9827. 
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ments. However, the prospectus 
need be made current only while of- 
fers or sales are being made; other- 
wise, the prospectus need not be kept 
“evergreen.” Registrants must under- 
take to file post-effective amend- 
ments: (1) to comply with Section 
10(a)(3) of the 1933 Act, which re- 
quires in general that a prospectus 
used more than nine months after the 
effective date of the registration 
statement must contain information 
as of a date not more than 16 months 
prior to such use; (2) to reflect facts 
which represent a “fundamental 
change” in the information set forth 
in the registration statement; or (3) to 
reflect any material changes in the 
plan of distribution. 

Fundamental changes would in- 
clude significant acquisitions or dis- 
positions of assets or other major 
changes in the issuer’s operations, but 
would not ordinarily include “varia- 
tions in matters such as operating re- 


Are you 


e interested in sharing 
office space? 
hiring a new associate? 
e selling law books or 
office equipment? 
renting beachfront 
property? 
Consider a classified ad 
in The Florida Bar News, 
published twice monthly. 
Cost for Bar members is 
$15 per insertion of 50 
words or less. Display 
Classifieds are slightly 
higher, as well as insertion 
for nonmembers. 


Call or write The Florida 
Bar News, Classified Ad- 
vertising, Tallahasee, 
Florida 32301, 904/220- 
5286 for more information. 


sults, properties, business, product 
development, backlog ... .” In prac- 
tice, Form S-3 shelf registrations will 
usually not require post-effective 
amendments because subsequently 
filed periodic reports under the 1934 
Act are incorporated by reference. 
Form S-1 and Form S-2 registration 
statements do not incorporate such 
subsequently filed reports. 

Rule 415 was adopted on a 
temporary basis because of substan- 
tial opposition by some members of 
the securities industry who believe 
the new rule will undermine the 
present underwriting syndicate 
system. The SEC, on the other hand, 
believes the rule will result in the 
development of “innovative” capital 
raising techniques. The rule is ef- 
fective only until December 10, 1982, 
at which time the Commission will 
determine whether to extend, modi- 
fy, or replace it. 


Liability issues 

The integrated disclosure system 
raises a number of issues regarding 
liabilities of underwriters and others 
for information contained in docu- 
ments incorporated by reference. 
Moreover, the new system, particu- 
larly for Form S-3, allows a much 
quicker preparation process, and 
correspondingly less time for due 
diligence investigation. 

New Rule 176 has been adopted to 
define “reasonable” investigation for 
purposes of Section 11 of the 1933 
Act.® According to the release, “what 
constitutes reasonable investigation 
and reasonable ground for belief 
depends upon the circumstances of 
each registration.” The new rule pro- 
vides that for purposes of Section 11, 
in determining what constituted a 
reasonable investigation or reason- 
able grounds for belief with respect 
to persons other than an issuer, rele- 
vant circumstances include the type 
of issuer, type of security, type of 
person, the relationship of the per- 
son to the issuer, reasonable reliance 
on others such as officers and em- 
ployees of the issuer, the type of 
underwriting (when the person is an 
underwriter), and with respect to a 
fact or document incorporated by 
reference, “whether the particular 
person had any responsibility for the 
fact or document at the time of the 
filing from which it was 
incorporated.” 

The SEC describes this as a “flex- 
ible standard” which should provide 
assurance that persons subject to Sec- 
tion 11 “will not incur unreasonable 
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investigation burdens.” The IDS 
Release cites as an example that an 
investigation relating to a short form 
registration for a seasoned company 
would not be expected to be the 
same as an investigation for an initial 
public offering. 

New Rule 412 (which was pro- 
posed as Rule 418) provides further 
clarification of certain aspects of in- 
corporating documents by refer- 
ence. The rule provides that: (1) a 
statement made in a document in- 
corporated by reference is deemed 
modified or superseded by subse- 
quently filed documents; (2) the 
making of a modified or superseded 
statement is not an admission that the 
prior statement constituted a viola- 
tion of the securities laws; and (3) a 
modified or superseded statement is 
not deemed part of the registration 
statement or prospectus. 

The SEC emphasizes, however, 
that the goal of the new integrated 
system is to simplify the registration 
process, not alter the roles and 
responsibilities of participants in the 
process. The SEC still expects vigi- 
lant due diligence, and reaffirms the 
principles found in Escott v. Barchris 
Construction Corp.'® As to the com- 
pression of time for offerings, the 
SEC is explicit: an underwriter is 
not compelled to proceed prema- 
turely with an offering. The SEC also 
emphasizes that due diligence must 
include documents incorporated by 
reference, and stresses independent 
verification of disclosure in such 
documents. 


Effective dates 

Except for Rule 415 dealing with 
shelf offerings, which was made ef- 
fective on March 3, the new system is 
effective for all documents filed on 
or after May 24, 1982. However, with 
certain qualifications, registrants 
may use the new system prior to May 
24: if so, the entire system becomes 
applicable to that registrant. O 


'Securities Act Rel. No. 33-6383. 

215 U.S.C. §§77a et. seq. 

3Securities Act Rel. No. 33-6331, 6332, 6333, 
6334, 6335, 6336, 6337, and 6338, the “August 
Releases.” 

415 U.S.C. §§78a et seq. 

5 Proposals for integrating the 1933 and 1934 
Acts date back to Milton Cohen’s article, Truth 
in Securities Revisited, 79 Harv. L. Rev. 1340 
(1966). 

617, CFR: 229. 

7Securities Act Rel. No. 33-6384. 

817 C.F.R. 230.400 et seq. 

9The Rule is based on §1704(g) of the pro- 
posed Federal Securities Code. 

10983 F. Supp. 647 (S.D.N.Y. 1968). 
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CALL US ANYTIME FOR FAST AND EFFICIENT SERVICE: 


BENCH MEMOS APPEALS DESK MEMOS 
CONDOMINIUM DOCUMENTS 


Simply dictate your needs, in any area of law, over the phone for a free estimate. 
We can save you time and money. 


In our tenth year of service to the nation’s bar members, American Legal Con- 
sultants has accumulated case law in our files that is not available elsewhere. 


When you use outside consultants for the first time there is a possibility that you 
may be concerned that they are not addressing the issue to your satisfaction. 


What we will do for any first time user is to call you at some point during our 
consultation work and give you a progress report. 


INFORMATION AND CONSULTATION ON DEMAND 


American 
Legal 


Consultants 
P.O. Box 13777, Gainesville, Florida 32604 


CALL US TOLL FREE (800) 342-6862. IN GAINESVILLE, FLORIDA, CALL 377-8300. 
AT YOUR SERVICE 24 HOURS A DAY, 7 DAYS A WEEK. 
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New computer offers both title information and word processing 


If you’ve been thinking about investing in a business computer and 
you’d also like to take advantage of the Attorneys’ Title Insurance 
Fund’s computerized title information system, now you can obtain 
both in one package. Lawyers’ Title Services Inc., and The Fund 
announce ATIDS III — the third in a series of Attorney Title Informa- 
tion Data Systems. 

Designed for lower volume real estate practices, the system’s 
savings is due to use of newer technology and equipment communi- 
cating with the host computer at a slower rate. For less than $10,000 
an attorney can buy a TeleVideo 802 Computer System and for $75 a 
month can also have access to The Fund’s computerized title informa- 
tion network. The ATIDS III system will feature a local call-up 
function to gain access to the central computer. 

Dade County will be the first area to be offered this system in 
early July. Other counties will soon follow. 

This monthly $75 charge is for the first two title searches. Any 
searches beyond that will be billed individually. Tne network gives 
access to multi-county title information including a twenty-year 
name file, prior Fund policy index and much more. 

The LTS/TS 802 Computer System offers Wordstar™ word pro- 
cessing — a nationally used, easy to learn, editing system. 

Also available as options are a spelling checker, self-study training 
aids, such software as Time and Billing systems, General Ledger, 
Accounts Payable, Payroll system and Amortization. For more infor- 
mation about this state-of-the-art equipment, contact Chet J. Zwissler, 
P.O. Box 3588, Orlando, Florida 32802, or call (305) 843-1200, 
extension 260. *Wordstar' is a trademark of MicroPro International. 


New Name, Same Service 


Lawyers’ Title Guaranty Fund, 
founded in 1947 as the nation’s 
first bar-related title insurer, has 
changed its name. The new name: 
Attorneys’ Title Insurance Fund. 

After several years’ research 
and discussion, the Board of 
Trustees voted in December, 1981, 
to change The Fund’s official name. 
Established as a business trust, 
Attorneys’ Title Insurance Fund is 
dedicated to keeping its attorney 
members competitive in real prop- 
erty practice. By providing a 
lawyer-owned title insurer, The 
Fund enables members to give 
clients the extended protection of 
an insured title in addition to other 
legal services. The Fund tells the 
public: “See an attorney when 
you sell or buy real estate.” 


Fund Sponsored Tournament 


The Fund sponsored the tennis tourna- 
ment for doubles at the Young Lawyer 
Section Convention at Grenelefe golf 
and tennis resort, April 15—18. Here, 
one enthusiastic tennis player returns 
a volley. 


Fund assists attorneys and realtors in “Operation Communication” 


Recognizing the benefits in 
attorneys, Realtors and Realtor 
Associates cooperating with one 
another, The Fund has assisted 
the Real Property, Probate and 
Trust Law Section in a campaign 
called Operation Communication. 
The goal of the campaign is to 
bring together members of both 
real estate professions to discuss 
areas of common concern and 
interest. The Fund has donated 
not only the time of its personnel 
and membership for this cause, 
but also has given financial sup- 
port of the concept. 

Operation Communication has 
been organized on two levels, 
state and local. On the state level, 


the professional staffs of The 
Florida Bar and the Florida Asso- 
ciation of Realtors have worked 
closely together sponsoring break- 
fasts and reciprocal receptions. 

On the local scene, real prop- 
erty attorneys have been placed 
as speakers for Realtor meetings. 
This “Realtor and The Law” pro- 
gram has sponsored more than 
50 educational seminars. 

Florida attorneys are beginning 
to realize the benefits of a mutual 
business relationship with real 
estate agents and brokers. The 
Fund supports Tne Bar’s and 
FAR’s work in “Operation 
Communication” — a worthwhile 
venture for both organizations. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 


Since 1947 * The Nation’s First Bar-Related” Title Insurer 
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FAMILY LAW 


Woods have eyes as walls have 
ears: intraspousal wiretapping 
and eavesdropping in domestic 
relations cases 

By Cynthia L. Greene 


We have no secrets. We tell each other 
everything . . . but sometimes I wish, often I 
wish, that I never knew some of those secrets 
of yours.! 

In the winter of 1980, a hearing was 
held in the Circuit Court of Dade 
County, Florida, upon a motion for 
temporary relief filed by the wife. 
Present were the husband, the wife 
and counsel for both parties. In 
defending against the motion, the 
husband’s attorney called the 
husband as a witness whereupon the 
following colloquy took place: 
Husband’s counsel: Do you know that she is 

staying out with any men? 

Husband: Yes. 

Husband’s counsel: How do you know this? 

Husband: Well, I have been monitoring the 
house. 

Husband’s counsel: Do you have a tape 
recording of a phone call between your wife 
and one of her boyfriends? 

Husband: Yes. 

A “unique” defense to be sure but 
one fraught with dangers. Unknown 
to counsel for the husband, the 
husband had confessed, at the urging 
of his own attorney, to the commis- 
sion of a third degree felony,? a 
felony punishable by a possible term 
of imprisonment of five years and a 
fine of $5,000°—all in a futile attempt 
to avoid payment of a temporary 
support award. A “unique” defense 
certainly; garden variety malpractice 
undoubtedly. 

Both wiretapping and _ eaves- 
dropping are not, as the foregoing 
illustrates, confined to criminal 
proceedings. It is, in fact, possible to 
postulate more hypothetical 
instances in which such will occur in 
the average domestic relations case 
than in the most covert of law 
enforcement operations for, to quote 


Camus, “the absurd is essentially a 
divorce... .”4 


Wiretapping: third party 
telephone conversations 


F.S. $934.03 provides: 


(1) Except as otherwise specifically pro- 
vided in this chapter, any person who: 

(a) Willfully intercepts, endeavors to inter- 
cept or procures any other person to intercept 
or endeavor to intercept any wire or oral com- 
munication; 

(b) Willfully uses, endeavors to use, or 
procure any other person to use or endeavor to 
use any electronic, mechanical, or other device 
to intercept any oral communication when 

1. Such device is affixed to, or otherwise 
transmits a signal through a wire, cable, or 
other like connection used in wire communica- 
tion; 

2. Such device transmits communications 
by radio or interferes with the transmission of 
such communication; 

(c) Willfully discloses, or endeavors to 
disclose, to any other person the contents of 
any wire or oral communication, knowing or 
having reason to know that the information 
was obtained through the interception of a 
wire or oral communication in violation of this 
subsection; or 

(d) Willfully uses, or endeavors to use, the 
contents of any wire or oral communication, 
knowing or having reason to know that the 
information was obtained through the 
interception of a wire or oral communication 
in violation of this subsection; shall be guilty of 
a felony of third degree... . 


Thus, it is clear that where one 
spouse records telephone conversa- 
tions between the other spouse and 
third parties, a violation of the law 
has occurred. The fact that the tele- 
phone may be listed in the name of 
the recorder-spouse or may be 
located in his or her home is of no 
consequence. Such has been estab- 
lished law for a number of years. In 
Markham v. Markham’ the husband, 
described by the court, with no 


apparent levity intended, as a 
“recording engineer,” attached a 
recording device to the telephone 
lines outside the marital residence 
and proceeded to tape his wife's 
calls. The district court stated: 

The undisputed facts in this case are that 
neither party to the conversations consented to 
the interception. The interception of the 
conversations resulted from the wiretapping 
activities of a third party. The subject statute 
does not provide that a subscriber-husband is 
permitted to wiretap. It states unequivocally 
that “when none of the parties to the communi- 
cation has consented,” such interception 
should be allowed only upon a court's order. 


... a husband has no more right to tap a tele- 
phone located in the marital home than a wife 
has to tap a telephone situated in her husband's 
office. 


Eavesdropping: third party 
telephone conversations 

Yet another type of “interception” 
of third party telephone calls may 
occur where one spouse merely 
listens on an extension phone to a 
conversation of the other spouse 
without resort to tape recording. If 
such is being done solely for the 
purpose of obtaining information 
such as the names of paramours or 
other potential witnesses, it is likely 
that the fact of the eavesdropping 
will never be known, although it is 
almost always suspected by the 
offended party. A different situation 
will arise, however, should the 
eavesdropper attempt to relate 
information so gleaned to the court. 
Although it may well be that such is 
inadmissible, it is not certain that the 
spouse’s actions would constitute a 
crime. 

It is clear that F.S. §934.03 pro- 
hibits the willful interception of any 
“wire or oral communication” and 
that a telephone conversation is, 
without doubt, a “wire communica- 
tion.” It is equally clear that the 
statute further prohibits the willful 
disclosure of the contents of any wire 
communication where the 
information sought to be disclosed 
was obtained via a prohibited 
interception. The question, then, is 
whether eavesdropping by utilizing 
an extension telephone constitutes an 
“interception” pursuant to the statu- 
tory definition. 

In F.S. §934.02(3) the term “inter- 
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cept” is defined as “the aural acquisi- 
tion of the contents of any wire or 
oral communication through the use 
of any electronic, mechanical or 
other device.” It would seem, there- 
fore, that the telephone extension 
itself could be said to be the “elec- 
tronic, mechanical or other device” 
through which the errant spouse 
“intercepted” the communication by 
eavesdropping. However, F.S. 
§$934.02(4)(a) specifically excludes 
telephones from the rubric of such 
“devices”: 

“Electronic, mechanical or other device” 
means any device or apparatus which can be 
used to intercept a wire or oral communication 
other than: 

(a) any telephone or telegraph instrument 
equipment or facility or any component 
thereof furnished to the subscriber or user by a 
communications common carrier in the 
ordinary course of its business. . . . 

The issue of whether eavesdrop- 
ping via an extension telephone is or 
is not an “interception” has yet to be 
squarely addressed by the Florida 
courts. In Horn v. State® the First 
District Court of Appeal felt that a 
felony had been committed where a 
murder victim’s coworker had 
listened to a telephone conversation 
between the victim and estranged 
husband for no other reason and 
because “she was being nosey and 
was eavesdropping.” 


Cynthia L. Greene is an associate of the Law 
Offices of Melvyn B. Frumkes, P.A., Miami. 
She is the author of “Dissolution of the 
Educational Partnership Marriage” which 
appeared in the April 1981 issue of The Florida 
Bar Journal. She is a member of the Family 
Law Sections of The Florida Bar and 
American Bar Association and serves as editor 
of this column. The title of this article is, in 
part, a quotation from Tennyson, Idylls of the 
King (1885). 

She writes this column on behalf of the 
Family Law Section, Melvyn B. Frumkes, 
chairman. 


The court stated: 


... In our opinion all unauthorized eavesdrop- 
ping by use of extension telephone instru- 
ments . . . by persons other than the telephone 
subscribers, in the absence of knowledge and 
consent of at least one of the parties to the 
conversation is unlawful, criminal in nature 
and punishable as a third degree felony. 


The difficulty with Horn, 
however, is two-fold. In the first 
instance, the decision precedes the 
amendment of the statute so as to 
require the consent of all parties 
rather than “at least one of the 
parties,” and the decisions seem to 
imply that the telephone subscriber, 
who, in the case of a domestic 
relations matter, would likely be at 
least one of the parties, could eaves- 
drop on a telephone extension with 
impunity. 

In State v. Tsavaris,’ the Supreme 
Court appears to have hinted that it 
would construe such eavesdropping 
to be an interception. Rejecting the 
theory espoused by the Second 
District Court in State v. Tsavaris, 
that an “interception” could not 
occur unless in the course of 
transmission and complaining before 
arrival at the receiving end, the 
Supreme Court distinguished the 
cases relied upon by the district court 
and stated: 


But the federal cases cited by the district court 
simply do not support this proposition. The 
primary case relied upon for this first premise 
is Rathbun v. United States. ...In Rathbun the 
Supreme Court considered whether a former 
provision of the Federal Communications Act, 
47 U.S.C. Section 605, was violated when one 
of two parties to a telephone conversation 
permitted a police officer to listen in on an 
extension phone. The Court found no 
interception under the facts presented, but 
expressly grounded its decision upon the fact 
that Section 605 permits an interception with 
one party's consent, and that one party had in 
fact consented to the interception. 


The court went on to quote from 
that portion of the dissenting opinion 
in which Justice Frankfurter took the 
majority to task for their decision in 
Rathbun, complaining: 


The fact that the Court relies upon “the 
consent of one party” evidently implies that it 
would not be without the purview of Section 
605 for a police officer to conceal himself ina 
room of a house or a suite of offices having 
several “regularly used telephone extensions” 
and surreptitiously to utilize such an extension 
to overhear telephone conversations. 

In addition to the foregoing, the 
decision of the Florida Supreme 
Court in Sarmiento v. State’ contains 
the following statement in reference 
to an individual’s reasonable 
expectation of privacy in conversa- 
tions: 
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In our view, however, the defendant has a 
reasonable expectation of privacy that no one 
else was listening to his conversation besides 
the undercover police officer (with whom he 
was talking) and the other people present... . 


Recording: two party 
telephone conversations 


Those who are versed in marital 
law are all too familiar with the 
lament of one spouse, in reference to 
the adverse spouse, “he/she comes 
off as so nice and wonderful in court, 
how is the judge going to know what 
he/she is really like?” 

The implication, of course, is that 
he/she is actually quite the opposite. 
It is not uncommon for the complain- 
ing spouses to attempt to solve this 
“problem” by recording telephone 
conversations between themselves 
and spouses in which the “nice- 
appearing” spouse can be heard 
verbally demonstrating his/her “true 
colors.” Unfortunately, at least from 
the perspective of the “recording- 
spouse,” such “evidence” is not only 
inadmissible but, further, the inter- 
ception of the conversation is a viola- 
tion of statutory law subjecting the 
“recording-spouse” to a third degree 
felony charge. This is the case despite 
the fact that the “recording-spouse” 
was merely taping a_ personal 
telephone conversation in which 
he/she was engaged with the spouse 
and in which no third party was 
involved. It is, quite simply, a viola- 
tion of F.S. §934.03 for an individual 
to record a telephone conversation in 
which he is a party to the conversa- 
tion without first obtaining the 
consent of the other party(ies) to the 
conversation. 

State v. Tsavaris is a factually 
engrossing illustration of this princi- 
ple. The case involved the prosecu- 
tion of a psychiatrist for the first 
degree murder of Sally Burton, one 
of his patients. Ms. Burton had been 
pronounced dead shortly after 
midnight on Saturday, April 19, 1975. 
The following morning the detective 
assigned to the matter went to the 
morgue to confer with the county 
medical examiner regarding the 
autopsy. The detective advised the 
medical examiner that he had just 
learned that Ms. Burton and Dr. 
Tsavaris had a relationship beyond 
that of doctor-patient and, in fact, 
Ms. Burton had become pregnant 
less than one month earlier and had 
undergone an abortion at the 
insistence of Dr. Tsavaris. Appar- 
ently the affair between doctor and 


patient was rocky; they quarreled 
often, particularly as to whether the 
doctor intended to secure a divorce 
and thereafter marry Ms. Burton. 
While the detective and medical 
examiner were discussing these facts, 
the morgue telephone rang and the 
medical examiner answered it. The 
caller identified himself as Dr. 
Tsavaris and inquired as to whether 
the autopsy had been completed and 
the cause of Ms. Burton’s death deter- 
mined. The medical examiner, 
having at that same moment learned 
of Dr. Tsavaris’ relationship with the 
victim, recorded the conversation 
between himself and the psychiatrist. 
At trial Dr. Tsavaris moved to 
suppress the tape recording made by 
the medical examiner, which motion 
was granted by the court. The state 
appealed the decision to the Second 
District Court of Appeal, which ulti- 
mately certified the following 
question to the Florida Supreme 
Court: 
Does the recording of a conversation by one of 
the participants constitute the interception of a 
wire or oral communication within the 
meaning of Chapter 934, Florida Statutes? 
The Supreme Court responded 
in the affirmative, noting: 
Prior to 1974 the Florida act, like its federal 
counterpart, permitted the interception of 
defined wire or oral communications when 
one party to the communication gave consent 
. ... Effective October 1, 1974, however, 
Chapter 74-249, Laws of Florida amended the 
act to require all parties to a defined wire or 
oral communication to give prior consent .... 
This amendment “was a policy decision by the 
Florida legislature to allow each party to a 
conversation to have an expectation of privacy 


from interception by another party to the 
conversation.” 


Recording: nontelephonic 
conversations 


No different a situation presents 
itself if, as opposed to a telephone 
conversation, the “recording-spouse” 
endeavors to tape an “in person” 
exchange with the spouse. If prior 
consent is not obtained from all 
parties to the conversation the tape is 
inadmissible and the act of recording 
a felony. This was made quite clear 
by the Supreme Court in State v. 
Walls,? wherein the victim of extor- 
tion threats recorded the threats 
made to him in his home by the 
defendant. The court ruled: 

We agree with the trial court that an extortion 


threat delivered personally to the victim in the 
victim’s home is an “oral communication’ . . 


that pursuant to Section 934.03, Florida 
Statutes, the electronic recording of such “oral 
communication” without the consent of all 
parties to the communication was prohibited; 


-Where 
‘electronic, as, for example, the situa- 


and that Section 934.06, Florida Statutes, 
expressly prohibits the use of such electronic 
recording as evidence. 

It is of interest to note that Justice 
Alderman, concurring in part in State 
v. Tsavaris, commented, as to the 
above ruling: 


I cannot believe that the legislature intended to 
brand as a third-degree felony the victim of 
extortionary threats, who, while in his home, 
electronically records the threats made against 
him. 

However, Justice Alderman 
notwithstanding, such is precisely the 
state of the law at the present. 

It must be pointed out, although 
the fact is undoubtedly well known, 
that one spouse may testify with 
impunity in domestic matters regard- 
ing conversations with the other 
spouse. No protection, other than the 
exercise of personal discretion and 
commonsense, is afforded to the 
individuals in this regard. This is so 
whether the conversation occurs in 
person or over the telephone. As the 
Supreme Court states in State v. 
Tsavaris: 

Florida law mandates that while a person who 
engages in a telephone conversation runs the 
risk that another may later testify as to the 
contents of that communication, he can at least 


be assured that the conversation will not be 
recorded without his consent. 


And, as the First District Court of 
Appeal noted in Scott v. State:'° 
The law is well established that the Fourth 
Amendment . . . does not protect [one’s] 


misplaced belief that a person to whom he 
voluntarily confides . . . will not reveal it. 


Eavesdropping: third party 
nontelephonic conversations 


With respect to personal conversa- 
tion, as opposed to those which take 
place over the telephone, the 
opportunities for covert eavesdrop- 
ping between spouses abound. 
such eavesdropping is 


tion in which one spouse from a 
hidden location records the personal 
conversations of the other spouse and 
a third party, it is clear that such 
recording is in violation of the law 
and the fruits thereof inadmissible. 
Without question such a recording 
constitutes an “interception,” via an 
electronic device, of an _ oral 
communication without the consent 
of the parties. 

It is further not inconceivable that 
an “electronically oriented” spouse 
might devise a form of transmission 
apparatus through which his or her 
personal conversations with the other 
spouse are conveyed to a third party 
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listener or a recording device in the 
hope that either the tape or the 
listener would later verify his or her 
own testimony as to the contents of 
such conversations. 

The utilization of a “body bug” to 
transmit a conversation in which the 
wearer is participating to a distant 
recording machine was held to con- 
stitute a violation of the subject 
statute in Hoberman v. State!! 
despite the dissent of Justice 
Alderman who opined: 


If the law gives no protection to the wrongdoer 
whose trusted accomplice is or becomes a 
police agent [in terms of the accomplice being 
permitted to testify as to conversations], 
neither should it protect him when that same 
agent has recorded or transmitted the con- 
versations.... 


An electronic recording will many times 
produce a more reliable rendition of what a 
defendant has said than will the unaided 
memory of a police agent. It may also be that 
with the recording in existence it is less likely 
that the informant will change his mind, less 
chance that threat or injury will suppress 
unfavorable evidence and less chance that 
cross examination will confound the testi- 
mony. 

It may well appear, with the many 
references to “defendants,” “in- 
formants,” and “agents,” that one 
would presume that the foregoing 
would not apply to private persons in 
a marital law setting. In this respect it 
is imperative to note that in Hober- 
man, as well as in Walls, the record- 
ings were made by private citizens of 
their own conversations. The fact 
that one is not acting as an operative 
of the state will not make permissible 
an otherwise impermissible act. 

Likewise, the transmission of a 
conversation via a “body bug” to a 
third party listener is an unauthorized 
“interception” where consent is 
lacking, and constitutes a_ third 
degree felony. In Chiarenza v. 
State,'? the Fourth District Court of 
Appeal stated: 


Even without a warrant the ear may intrude in 
the form of an undercover agent or a confi- 
dential informant or any number of persons 
who are present with the defendant in his 
home when the conversation takes place. They 
may listen and testify with impunity. But if a 
transmitter is used to penetrate the walls, then 
a bystander with a receiver a few feet away 
may neither testify nor offer into evidence his 
recording of the conversation. 


Conclusion 
It is a two-edge sword that 
confronts those who represent 


“domestic” wiretappers and eaves- 
droppers. To be sure, the attorney 
must be adequately knowledgeable 
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in the law so as to properly advise the 
client who desires to delve too 
deeply into his or her spouse's 
affairs—utilizing all senses of the 
word. Pe-haps of greater signifi- 
cance, however, is the impact of the 
client’s activities in this regard upon 
the attorney’s obligation pursuant to 
the Code of Professional Respon- 
sibility. Disciplinary Rule 4-101 
succintly »‘ates: 

A lawyers! ‘reveal the intention of his client 
to comm. a crime and the information 
necessary |» prevent the crime. 

The i.aterception of communica- 
tions in violation of the Florida 
Statutes is a third degree felony. The 
client who advises the attorney of his 
or her wiretapping or eavesdropping 
activities, after being advised of the 
possible consequences, and 
thereafter periodically supplies the 
attorney information gleaned as a 
result of such activities has clearly 
expressed “an intent to commit a 
crime” of a continuing nature. Should 
these activities be subsequently 
uncovered, the client may face 
criminal prosecution and the 
attorney disciplinary action. Such 
seems a rather large price for both 
attorney and client to pay for “evi- 
dence” which even if not held to be 
inadmissible, is likely to be irrele- 
vant, immaterial, or cumulative in 
the vast majority of cases. 0 
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tion on submissions, call or 
write The Florida Bar 
Journal, Tallahassee, 
Florida 32301, (904) 222- 
5286. 


50 vears ago 


“It will be the cheapest law book you ever bought,” enticed 
the full page ad in the July 1932 Florida State Bar Association 
Law Journal. A id by today’s economic standards, that ad was 
by no means f:.lse or misleading. Copies of the 1931 Chancery 
Act Annotated, prepared by the Law Journal, were selling for 
$1.50 each to members of the Florida State Bar Association for 
paper copies. If a member wanted a cloth edition, he paid 
$2.50. 

The issue also contained the article, “Estates Tail in Florida: a 
Discussion of the Case of Arnold v. Wells (1930), 100 Fla. 1470, 
131 So. 400,” by D. H. Redfearn of Miami who called for new 
Florida legislation that would revise the transmission of title by 
grant or devise. 

He noted, 


The will of Samintha Campbell illustrates the urgent need of legislation to old 
common law principles . . . . The rules hereinbefore discussed originated in the 
obscure past under feudal conditions, and are more than six centuries old. 


Redfearn went on in his article to suggest a bill that would 
materially aid the courts in arriving at the intentions of testators and grantors 
and would unshackle the laws of this state from some of the outworn, common 
law principles which were discarded nearly a century ago by the English 
Government where they originated. 

At issue was the will of a Tampa woman. To everyone in the 
will her real estate was devised to their heirs and assigns forever 
but in the case of grandson Campbell Elmore Arnold, Mrs. 
Campbell used the terminology to the heirs of his body and 
their heirs and assigns forever, creating an estate tail. 

Since, as Redfearn explained, “Our statutes immediately 
abolished the estate tail thus created, or prevented it from 
coming into existence,” what became of the title to the real 
estate left to grandson Arnold? 

Redfearn gives three theories of what became of the title and 
all three make interesting reading whether or not an attorney 
practices in the area of estate planning. 

Also included in that July issue was an address to the Dade 
County Bar Association by Justice Armstead Brown of the 
Florida Supreme Court on “Can Individualism Survive?”; 
“Shortcomings in the Administration Bankruptcy Act” by 
Herbert U. Fiebelman, Miami; and “The Tort Liability of 
Married Women” by James M. Smith, a student at the 
University of Florida. 

The August issue of the Law Journal listed committee 
appointments for the Bar’s 1932 administrative year. New 
president of the Bar’s Executive Council was T. M. Shackleford, 
Jr., Tampa. Committee chairmen were A. L. Richardson, St. 
Petersburg, Committee on Membership; Giles J. Patterson, 
Jacksonville, Judicial Administration and Legal Reform; 
Claude Pepper, Tallahassee, Legal Education and Admission to 
the Bar; Martin Caraballo, Tampa, Professional Ethics and 
Grievances; G. Edwin Walker, Bartow, American Citizenship; 
T. F. Fieming, Ft. Lauderdale, Noteworthy Changes in Statute 
Law: John D. Harris, St. Petersburg, Legislation; George C. 
Bedell, Jacksonville, Memorials; C. B. Parkhill, Tampa, 
Criminal Law and Criminal Procedure; George P. Garrett, 
Orlando, American Law Institute; W. H. Rogers, Jacksonville, 
Probate Practice; W. I. Evans, Miami, Publications; Charles A. 
Morehead, Miami, Unauthorized Practice of Law; and John C. 
Cooper, Jr., Jacksonville, editor of Law Journal. 
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REAL PROPERTY, PROBATE TRUST LAW 


The elective share 


By William D. McEachern 

The elective share is the statutory 
replacement for dower and curtesy 
in the State of Florida. As such, while 
the elective share has the same 
general purpose as did dower and 
curtesy to protect the surviving 
spouse, it is wholly different and 
must be analyzed in its own right. 
This article will deal with selected 
issues in the calculation and distribu- 
tion of, and entitlement to, the 
elective share. To deal with all the 
substantive differences between the 
elective share and the prior rights of 
dower and curtesy is beyond the 
scope of this article. 


General outline of the statutory 
scheme 

Under F.S. §732.206(1981), only 
property subject to administration, 
that is, probate assets, is included in 
the computation of the elective 


share. The elective share is an 
amount equal to 30 percent of the fair 
market value on the date of death of 
all probate assets, computed after 
deduction of all valid claims against 
the estate and after deduction of all 
mortgages, liens, and security 
interests.| The term “claim” is 
defined under §731.201(4) 
(1981) as any liability of the decedent, 
whether arising in contract, tort, or 
otherwise and_ includes funeral 
expenses. It should be noted that the 
term claim does not include expenses 
of the administration of the estate, or 
estate, inheritance, succession, or 
other death taxes.” 

This brief outline of the statutory 
scheme conveys the intended simpli- 
city of the law. It would seem an easy 
matter to compute 30 percent of all 
probate assets and to pay over and 


distribute such amount to the sur- 
viving spouse. The seeming 
simplicity of this statutory scheme 
belies the difficult questions in- 
herent in the computation of the 
elective share. 


Computation of the elective share 
Computational base defined 

Under F.S. §732.206 (1981), cer- 
tain property is excepted from the 
calculation, notably real property 
situated outside Florida. What is in- 
cluded are assets under administra- 
tion or probate assets. The question 
then becomes what assets are 
considered to be probate assets. 


Only property subject to 
administration—probate 
assets—is included in 
the computation of the 
elective share 


One recent decision has held that 
jointly-held savings accounts are 
property plainly not subject to 
administration, and therefore, are 
not subject to the right of election.’ 
The rationale of this ruling would 
seemingly apply to all jointly-held 
property, irrespective of the 
underlying nature of the property. 
This ruling is sound because jointly- 
held property is not subject to 
administration, as it passes to the sur- 
viving joint-owner by operation of 
law. 

As assets may be jointly-held and 
apparently not be subject to the elec- 
tive share, the current law provides 
an easy method of circumvention of 
the surviving spouse’s right to make 
such an election. Some states, such as 
New York,‘ have specifically 
included assets which are jointly- 
held, or joint-bank accounts, and 
assets such as Totten trusts and inter 
vivos trusts in the computational base 
making such assets subject to the 
right of election. New York has taken 
the stance that these types of assets 
are “testamentary substitutes” and, 
therefore, it is proper to allow the 
surviving spouse to elect against such 
items. The rationale of the New York 


law is to ensure that the right of elec- 
tion is not defeated. 

The elective share is payable from 
assets subject to administration, or 
probate assets;> however, there is a 
specific statutory direction that the 
elective share shall be payable from 
assets which would have passed, but 
for the election, to the surviving 
spouse under the will, and to the 
extent such assets are not sufficient 
from assets in accordance with the 
order prescribed in F.S. §733.805 
(1981). Here, again, the seeming 
simplicity of the law is misleading. 

While F.S. §733.805(1) (1981) indi- 
cates that “property not disposed of 
by the Will” or seemingly 
nonprobate assets or nonadministra- 
tion assets are the first source of 
property against which the right of 
election lies, this interpretation is not 
consistent with the apparent 
statutory scheme. F.S. $§733.817 
(1981), which relates to the 
apportionment of estate taxes, deals 
with the order in which assets are to 
be appropriated to pay the tax on 
homestead property. Although the 
order by which assets are to be 
appropriated and the language of 
this statute are exactly the same as the 
order and language in F.S. §733.805 
(1981), the one difference, however, 
lies in the introductory language 
which makes it clear that the assets 
referred to are assets subject to 
administration. The exact language 
of the statute is: 

The net amount of the tax attributable to 
homestead property shall be paid from other 
assets of the probate or intestate estate in the 
order directed by the will or, if not so 


provided, in the following order: 1. Property 
not disposed of by the will.” 


Through an obvious oversight the 
legislature neglected to include 
similar language in F.S. §733.817. 

It is inconsistent for the legislature 
to have provided that nonprobate or 
nonadministration assets could be 
charged with a proportional share of 
the elective share but to have 
exempted such property from the 
payment of estate taxes upon home- 
stead property. As the elective share 
and the homestead property have the 
same general goal-protection of the 
surviving spouse, it is not probable 
that the legislature would have used 
the same language to bring about 
such contradictory results. 
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Additions to the computational 
base 

The surviving spouse is usually 
able to elect the elective share within 
four months of the date of death.’ As 
some time usually will elapse from 
the date of decedent’s death to the 
actual filing date and payment of the 
election, other issues must be 
addressed. First, is the surviving 
spouse entitled to income during the 
administration of the estate upon the 
elective share. Second, is the 
surviving spouse entitled to 
appreciation in the assets during the 
administration of the estate. Finally, 
under what circumstances would the 
payment of interest be appropriate. 


Income during administration 

The elective share is an amount 
equal to 30 percent of the fair market 
value of all assets subject to admin- 
istration on the date of death.® This 
statement would seem to preclude 
any income earned on assets 
comprising the estate during the ad- 
ministration of the estate because 
such income was not in existence on 
the date of death. 

The focal point, however, for the 
determination of this issue is the 
nature of the elective share itself. If 
the elective share is a definite interest 
in the property of the deceased 
spouse, then it would follow logically 
that income during the administra- 
tion of the estate would inure to the 
benefit of the electing surviving 
spouse. 

Recently, one circuit court held 

that the elective share is “a specific 
statute under the Laws of the State of 
Florida in the nature of a pecuniary 
bequest, and that no income is 
therefor payable to the surviving 
spouse.”!® A pecuniary bequest is a 
general bequest. 
A general bequest is not one segregated or 
withdrawn from the estate under the terms of 
the Will, but is to be paid in money or property 
as the latter directs. A specific legacy is one 
expressly designated and withdrawn from the 
estate by terms of the Will."! 

Typically, a devise is presumed 
to be general unless it appears from 
the terms of the will that it was 
intended to be specific.'!? Further, a 
general bequest does not entitle a 
devisee to income during the 
administration of the estate. It has 
been held that income received on 
property which is the subject of a 
general bequest passes to the residue 


of the estate.!? Finally, a recent case 
has held that the elective share is not a 
specific devise under F.S. 
§738.05(2)(a).!4 Hence, if the elective 
share is analogous to a general 
pecuniary bequest, then the elective 
share is not entitled to income during 
the administration of the estate.’ 


The fact that income has been 
awarded in the past upon dower does 
not support an argument that in- 
come is payable upon the elective 
share.'® The basis of the award of 
income upon dower in Florida was 
F.S. §733.12(2) (1973), which has 
subsequently been repealed. In fact, 
it could be argued by negative 
implication as the legislature has not 
seen fit to enact such a specific 
statute with respect to the elective 
share that the legislature does not 
intend an award of income upon the 
elective share. 

The elective share is not analogous 
to the share which the _preter- 
mitted spouse receives. The preter- 
mitted spouse receives a share in the 
estate of the decedent equal in value 
to that which a surviving spouse 
would have received if the decedent 
died intestate.!” The intestate estate is 
defined as any part of the estate of 
the decedent not effectively disposed 
of by will.'’ Hence, the base upon 
which the share of the pretermitted 
spouse is computed is different from 
the base upon which the elective 
share is computed. 


While it could be argued that the 
elective share is not disposed of by 
will, and therefore, falls within the 
definition of the intestate estate, with 
the attendant ramification that 
income is payable on such share, this 
argument does not address the 
question of why the legislature 
would take such a circuitous route to 
obtain this result, when it could have 
clearly mandated such a result by an 
express statute. Further, if this was 
the intention of the legislature, the 
legislature could have defined the 
elective share in terms of the share 
the surviving spouse would take in 
intestacy, as has been done in other 
states. The fact that the legislature 
has specifically defined the elective 
share differently from the share the 
surviving spouse would take in 
intestacy must be of significance, as 
the words of the legislature are, by 
the rules of construction, construed 
to have meaning and import and are 
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not mere surplusage. 

The payment of income on the 
elective share would also seemingly 
run contrary to the specific statute 
concerning the disposition of income 
earned during the administration of a 
decedent’s estate.!® Unless the will 
otherwise provides, income from 
assets of a decedent’s estate shall be 
distributed to specific devisees, and 
then to all other devisees, except 
devisees of pecuniary bequests, not 
in trust.2° The term “devisee,” which 
is defined as a person designated in a 
will to receive a devise, does not 
seem to include an electing spouse.*! 
Further, even if the term “devisee” is 
defined to include an _ electing 
spouse, then one must overcome the 
hurdle that devisees of pecuniary 
bequests, not in trust, are not entitled 
under the statute to income earned 
during the administration of an 
estate. 

As the legislature modified the 
elective share provisions in 1981, 
which now requires the diminution 
of the elective share by the deduction 
of all mortgages, liens, or security 
interest, an expansive reading of the 
elective share provisions is probably 
not the intention of the legislature. 


Appreciation in the computational 
base 

In reviewing the question of 
whether the electing spouse should 
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share in the appreciation of estate 
assets during the period of admin- 
istration, it should be noted that 
F.S. §732.214 (1981) mandates that 
assets distributed in kind shall be 
distributed at their fair market values 
on the date of distribution. It would 
seem, therefore, that increases in 
value of the estate assets during the 
administration inure to the other 
beneficiaries and not the electing 
spouse. It would be appropriate for 
legislative attention to be given to 
this matter. 

If the surviving spouse is not 
entitled to income nor appreciation 
during the administration of the 


Many of the issues relating 
to the elective share result 
from ambiguities in the 
language of the statutes 


estate, can it be argued that there 
should be a _ provision for the 
payment of interest, as the elective 
share is an amount equal to 30 percent 
of the probate estate as of the date 
of death. 


Interest 

It should be noted that the elective 
share is paid only pursuant to an 
order by the court awarding the 
elective share.?? Such order not only 
fixes the amount of the elective share, 
but also fixes the date or dates of 
distribution.22 Hence, until an ap- 
plication is made to the court in 
order to award the elective share and 
to fix the date of distribution thereof, 
it is clear that there is no obligation on 
the part of the personal representa- 
tive to pay the elective share.*4 

Generally, interest attaches 
whenever it is ascertained that 
money ought to have been paid at a 
particular time.® Interest attaches as 
an incident toa principal amount and 
can be only assessed from the date 
that an obligee becomes entitled to 
the principal amount.”* Until the 
principal amount has been 
ascertained, such as in an order de- 
termining the amount of the elective 
share, and the date of distribution 
thereof, it seems unlikely that the test 
for the payment of interest has been 
met. On the other hand, it is clear that 
interest would be payable if the 
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elective share is not paid on the date 
of distribution fixed in the order. 

Further, interest in Florida has 
been restricted to creditor and 
debtor relationships, and has not 
been expanded to cover most 
fiduciary relationships.2” This rule 
appears to be the law of Florida and 
has been recently cited with 
approval.” 

These arguments, however, do not 
take into consideration the fiduciary 
obligations which the personal 
representative may have to the 
surviving spouse regarding the filing 
of a petition for the determination 
and distribution of the elective share. 
Under Fla. R.P. & G.P. 5.360, the 
personal representative is required to 
file a petition to determine the 
amount of the elective share. If the 
personal representative fails to file 
such a petition, the electing spouse is 
then able to file such a petition.”9 

One court has held that it was the 
duty of the personal representative to 
file the petition for the determina- 
tion and payment of the electing 
share.*® That court held that the 
failure of the personal representative 
to file such a petition necessitated the 
employment of counsel by the 
surviving spouse, which justified the 
court in ordering an award of attor- 
neys’ fees. This case did not address, 
however, the larger question of 
whether this failure to petition by the 
personal representative equitably 
entitles the surviving spouse to 
interest from the date such petition 
might reasonably have been filed. 

No other case has been found 
which outlines further ramifications 
of the fiduciary duty of the personal 
representative to the electing 
surviving spouse. It could be argued 
reasonably, however, that _ this 
fiduciary obligation or duty would 
require the filing of a petition for the 
determination of the elective share at 
the earliest possible time. Under 
general equitable principles, it then 
could be argued that interest on the 
elective share is payable from a 
reasonable time in order to 
compensate the electing spouse for 
any loss as a result of the delay in 
filing this petition. 


By whom the election may be made 

Having dealt with what assets are 
included or excluded from the com- 
putational base upon which the 
elective share is calculated, the ques- 
tion of who is a proper party to make 
this election must be resolved. 


The statute is direct: 
The right of election may be exercised: 

(1) By the surviving spouse. 

(2) By a guardian of the property of the 
surviving spouse.”! 

The term surviving spouse, how- 
ever, is not defined within the law. 
No cases were found under the 
present law defining this term. 

Case law developed under the 
prior law of dower and curtesy, and 
under the law of intestacy, indicates 
that neither a second bigamous 
marriage, made in good faith and 
subsequently repudiated,*? nor 
disappearance for an_ extended 
period of time, even if such disap- 
pearance is coupled with failure to 
make separation maintenance pay- 
ments,** nor apparent adultery* will 
nullify the status of a spouse, who is 
still validly married to the decedent 
at the time of death, as a surviving 
spouse. To put it differently, if there 
is a valid marriage subsisting at the 
time of the decedent’s death, such 
spouse who survives shall have the 
right to elect. 

An interesting recent case has 
failed to expand the coverage of sub- 
section (2) of F.S. §732.210 (1981). 
In this case, it was held that the 
personal representative of the estate 
of the surviving spouse was not 
entitled to exercise the right of 
election on behalf of the estate of the 
surviving spouse because “. . . the 
elective share is for the express 
purpose of caring for the surviving 
spouse and not to augment the estate 
for the benefit of heirs.”°* The court 
felt that with the death of the 
surviving spouse the rationale of the 
statutory provisions for the surviving 
spouse—ensuring provision for the 
surviving spouse’s needs—ceased to 
exist.37 


Conclusion 

In conclusion, many of the issues 
relating to the elective share result 
from ambiguities in the language of 
the statutes. It is suggested that the 
legislature clarify, by express 
statutory statement, the exact 
outlines of the elective share. The 
legislature could address the 
question of whether interest, income, 
or appreciation upon assets during 
the administration of the estate is 
intended to be appurtenant to the 
elective share. 

Further, it would be appropriate 
for the legislature to determine 
whether testamentary substitutes, 
such as Totten trusts, inter vivos 
trusts, and jointly-held property, 


should be allowed to be employed to 
defeat the elective share. A statute 
such as that of New York is 
recommended by this author for the 
legislature’s study in order to attempt 
to prevent the diminution of the 
elective share by the utilization of 
such testamentary substitutes. 
Finally, it would be an appropriate 
exercise of legislative prerogative to 
define the scope of the term 
“surviving spouse.” O 
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ADMINISTRATIVE LAW 


Agency practice and 
procedure: What are 
they up to, how do you 
know, and what can you 
do about it 


By Richard A. Beiz 

Each agency covered by the Flori- 
da Administrative Procedure Act 
(hereinafter APA)! must provide cer- 
tain facts about its organization and 
operation that together are known as 
the “minimum public information” 
requirements.? These specific re- 
quirements are unique for each 
agency and totally distinct from the 
Model Rules of Procedure adopted 
by the Administration Commission.* 

This article will review each of the 
specific minimum public information 
requirements, offer some guidance 
in their use, and discuss what can be 
done when an agency is derelict in its 
statutory duty. 


The requirements 
Organization and operations 
Each agency must: 


Adopt as a rule a description of its organiza- 
tion, stating the general course and method of 
its operations and the methods whereby the 
public may obtain information or make sub- 
missions or requests.* 


The Model Rules of Procedure 
provide a framework to guide each 
agency in meeting this requirement® 
and encourage the use of an organi- 
zational chart.® 

Unless an attorney is familiar with 
the agency in question, this is usually 
the first place to look for information 
regarding the agency beyond that 
found in the organic law which 
created it. Here is found the agency’s 
address,’ the location where forms, 
instructions and information can be 
obtained,’ and the location of the 
agency clerk.® 


These organizational rules should 
be examined with great care since 
they may identify an agency withina 
department, or an agency head other 
than the department head who is re- 
sponsible for final agency action of a 
certain character.!® 
Rules of practice and procedure 

The next requirement imposed by 
the APA is to have each agency: 
Adopt rules of practice setting forth the nature 
and requirements of all formal and informal 
procedures, including a list of all forms and 
instructions used by the agency in its dealings 
with the public. The list of forms and instruc- 
tions shall include the title of each form or 
instruction and a statement of the manner in 
which the form or instruction may be obtained 
without cost.!! 

The first part of this requirement is 
usually met by adopting the Model 
Rules of Procedure,!? although some 
agencies adopt one or more specific 
rules of procedure that are not exactly 
the same as the Model Rules.'® 
Agency rules adopted to comply 
with the minimum public informa- 
tion requirement must be in substan- 
tial compliance with the Model 
Rules.'* If the agency does not ex- 
plicitly adopt them, or an alternative 
rule, the Model Rules control.!5 

The second part of this require- 
ment can only be met by actually 
publishing the specific list of all 
forms and instructions used.!® The 
forms themselves are not published 
in the Florida Administrative Code, 
but the title and effective date must 
be provided there.” The list may be 
incorporated by reference in a rule: 
[W]hen and only when such proposed rule 
reference clearly states the title of the form 


which title must clearly identify such form as 
to content and _ purpose.!8 

In this way, 
Reference to such listing would place a person 
in a position to order a particular form rather 
than to order the complete index in order to 


then determine what form need be _ pur- 
chased.!9 


A similar requirement imposed by 
the APA makes each agency: 
Adopt rules of procedure appropriate for the 
presentation of arguments concerning issues 
of law or policy, and for the presentation of 


evidence on any pertinent fact that may be in 
dispute.?° 


In this regard the Model Rules of 
Procedure control almost universal- 
ly.24 One major agency which does 
not fully utilize the Model Rules is the 
Division of Administrative Hearings 
(DOAH). The DOAH has its own 
procedural rules for the conduct of 


adversary”? and nonadversary hear- 
ings.2° If there is any doubt as to the 
agency procedures which will be 
used, careful research of the appro- 
priate section of the Florida Admini- 
strative Code for that agency should 
be undertaken. 


Meetings, hearings and workshops 
Public awareness of an agency’s 
action can only be accomplished if 
the public truly knows what the 
agency plans to do and when it plans 
to do it. Because of this, each agency 
must: 
Adopt rules for the scheduling of meetings, 
hearings, and workshops, one of which shall 
be that an agenda shall be prepared by the 
agency in time to insure that a copy of the 
agenda may be received at least 7 days before 
the event by any person in the state who 
requests a copy and who pays the reasonable 
cost of the copy. The agenda shall contain the 
items to be considered, in the order of 
presentation. After the agenda has been made 
available, change shall be only for good cause, 
as determined by the person designated to 
preside, and stated in the record. Notification 
of such change shall be at the earliest 
practicable time. The agenda for a special 
meeting of a district school board under 
authority of s. 230.16 shall be prepared upon 
the calling of the meeting, but not less than 48 
hours prior to such meeting. In addition, each 
agency shall give notice of meetings, hearings, 
and workshops in the same manner as that 
prescribed for rulemaking in subsection 
120.54(1), except that the notice requirement 
shall not apply to emergency meetings. The 
notice shall include a statement of the general 
subject matter to be considered and shall be 
given not less than 7 days before the event.4 
The Model Rules of Procedure 
contain explicit guidelines for this re- 
quirement.> The former practice of 
some agencies in having an agenda 
which simply listed “old business,” 
“new business” and “other business” 
is forbidden as such titles may be 
used for the consideration of solely 
ministerial, or internal administra- 
tive, matters which do not affect the 
interests of the public generally.”6 
Notice of nonemergency meetings 
and workshops must be published in 
the Florida Administrative Weekly?’ 
for all agencies except school 
districts, community college 
districts, or units of government with 
jurisdiction in only one county.8 
In addition to the above APA 
requirements, all collegial agencies 
(i.e., one where the agency head 
consists of two or more persons 
acting together) must conduct their 
business at open public meetings “in 
the sunshine.” F.S. §286.011 is 
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broader than the APA and includes 
counties and municipalities in its 
scope,” even though they are exempt 
from Chapter 120.*! 
Rules, orders and indexing 

The next, and in the author’s opin- 
ion, the most important aspect of the 
minimum public information 
requirement provides that: 


Each agency shall make available for public 
inspection and copying, at no more than cost: 
(a) All rules formulated, adopted, or used by 
the agency in the discharge of its functions. 
(b) All agency orders. 

(c) A current subject-matter index, 
identifying for the public any rule or order 
issued or adopted after January 1, 1975. 

All rules adopted pursuant to this act shall be 
indexed within 90 days. The Department of 
State shall by rule establish uniform indexing 
procedures.” 


An agency can comply with 
§120.53(2)(b) and (c) by designating 


Unless an attorney is 
familiar with the agency, the 
Model Rules of Procedure is 

usually the first place to 
look for information 


by rule an official reporter which 
publishes and indexes by subject 
matter each agency order rendered 
after a proceeding which affects 
substantial interests has been held.** 
Rules and rule indexes—The 
format of the subject-matter index 
for rules is fairly well defined and a 
two-part index requirement, similar 
to the indexes of the Florida Statutes, 
has been established by the 
Department of State as follows: 
(a) Part I will consist of an alphabetical 
subject-matter index of all chapter titles, 
headings and numbers thereunder. The 
chapter title and chapter heading must appear 
in bold letters at the left margin. 
(b) Part II will consist of a numerical listing of 
all chapter numbers in bold letters in the left 
margin with an alphabetical listing of the 
sections contained in the chapter followed by 
the appropriate citation. 


The APA now requires that the 
Florida Administrative Code, which 
contains “all rules adopted by each 
agency’ be privately published.* 
The Harrison Company of Norcross, 
Georgia, obtained the contract and 
now publishes the official compila- 


tion, the Florida Administrative 
Code Annotated, in nine bound 
volumes. 

In addition to the indexes required 
by Fla. Admin. Code Rule 1S- 
1.007(1)*" three additional volumes 
are included for a general index, 
historical tracing tables, and 
statutory cross reference tables. The 
former shows the statutory authority, 
law implemented and rule history in 
rule number order. The latter shows 
every rule adopted under the 
authority of each statute and the 
statute implemented in statute 
number order. Thus, one can rapidly 
determine whether an agency has 
implemented the minimum public 
information requirements of the APA 
and, if so, which rules apply. 

Orders and order indexes—Many 
agencies have adopted a rule 
designating the Florida Administra- 
tive Law Reports (FALR), published 
by Judicial and Administrative 
Research Associations, Inc., as their 
official reporter.** In the author's 
view, attorneys must have access to 
this publication if they are to practice 
administrative law effectively.* 
Unfortunately, FALR only began 
publishing in January 1979 with 
volume I and there is a dearth of 
published material for the time 
between January 1, 1975, and 
December 31, 1978.*° 

The format of the subject-matter 
index for orders is almost totally 
undefined in Florida law at this time, 
the only specific requirement being 
that: 

Each agency will establish and maintain a 
separate index of its orders. The indexing of 
orders may be accomplished by complying 


with the requirements as set forth in Section 
120.53(4), Florida Statutes.*! 

F.S. §120.53(4) (1981) says only 
that: 
An agency may comply with paragraphs 
(2)(b) and (c) by designating by rule an 
official reporter which publishes and indexes 
by subject matter each agency order rendered 
after a proceeding which affects substantial 
interests has been held.” 


Thus, the exact format for the 
subject matter index is effectively 
undefined and is left up to each 
agency, or the publisher of the 
“official reporter” if the agency 
chooses to designate one. This is con- 
fusing to all concerned in the author’s 
view and should be clarified by 
either the Florida Legislature or the 
Secretary of State. 

The indexing requirement applies 
to all agency orders including those 
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serving professionals protecting 
their clients. 

Building Inspection Services is 
comprised of licensed architects, 
engineers, contractors and pest 
control inspectors. That's one of the 
reasons we do what we do better 
than anyone else. And, we put 
it in writing. 
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issued in response to petitions to 
initiate rulemaking (or to provide 
minimum public information), 
declaratory statements issued 
pursuant to F.S. §120.565 and all 
“other final agency decisions which 
are equivalent to “orders.’”# 

All such orders are “final orders” 
and must contain findings of fact and 
conclusions of law separately 
stated. 

The ability to find prior agency 
actions is, obviously, dependent in 
large measure on the adequacy of the 
agency’ subject-matter index of 
orders since, as shown by the above 
discussion, every final order of an 
agency must be indexed. In the 
author’s view an adequate subject- 
matter index of orders must contain 
what is commonly referred to as a 
“citator index,” showing statutory 
provisions and rules interpreted. 
These interpretations can indicate in- 
cipient agency policy being developed 
on a case-by-case basis before the 
process has ripened into required 
rulemaking. This is permissible 
agency practice but the precedents 
established must be _ readily 
discoverable.” 

Bidding process 

The final aspect of the minimum 
public information requirement 
provides that agencies must adopt 
“rules specifying procedures for the 
resolution of protests arising from the 
contract bidding process.” 

The rules adopted must contain 


Richard A. Belz, Gainesville, received his 
juris doctor degree from the University of 
Florida College of Law. He is the executive 
director of Florida Institutional Legal 
Services, Inc., and has written several articles 
for the Journal and contributed to many con- 
tinuing legal education publications. 

He writes this column on behalf of the 
Administrative Law Section, Leonard A. 
Carson, chairman, and Joseph Fleming and 
James W. Linn, editors. 


certain specific information*® 
although it appears that an agency 
can implement the minimum 
requirements by simply adopting a 
rule which incorporates the statute 
by reference.*° There are no court 
decisions interpreting this section as 
yet and perhaps it will become 
necessary at some point for the Ad- 
ministration Commission to adopt 
model rules of procedure for this 
area as they have done for the other 
minimum public information 
requirements.*! 


Using the minimum public 
information 

At a 1979 continuing legal educa- 
tion seminar one of the lecturers 
lamented “the puzzling failure of 
both agencies and practitioners to 
seek implementation of §120.53."52 
With the ability to designate an 
official reporter®® now possible, 
more and more agencies are coming 
into full compliance with the 
minimum public information 
requirements of the APA.*4 

But, the few reported decisions in 
the Florida Administrative Law Re- 
ports and the Southern Reporter 
indicate that most practitioners are 
still unaware of the $120.53 minimum 
public information requirements. 

Once an attorney begins represen- 
tation of aclient and that client’s legal 
concerns are affected by a govern- 
mental agency, the attorney, in the 
author’s opinion, should immediately 
check for compliance with the 
mandatory minimum public 
information requirements.*> 

If all, or any part, of the mandatory 
minimum public information 
requirements have not been 
complied with, the attorney is then 
faced with two choices. The agency 
can be asked now to provide the 
information or it can be done later 
on, when an actual dispute between 
the agency and client arises. 

The test for standing in order to 
petition an agency to provide the 
minimum public information 
required by F.S. §120.53 is very 
broad. The statutory test is “any 
person regulated by an agency or 
having a substantial interest” in the 
information.*® Thus, if the client’s 
legal problem is affected in any way 
by the agency involved, there is 
probably enough “substantial 
interest” to obtain the minimum 
public information even if the client 
isn’t directly regulated by the 
agency.*” In practice, the test for 
standing has encompassed a legal aid 
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organization seeking to obtain the 
minimum public information so that 
it might advise its clients.5* One 
widely respected commentator on 
the APA has even suggested that any 
member of the general public has the 
requisite “substantial interest” in the 
minimum public information 
requirements.*® 

The author believes that ail the 
public information should be 
obtained as early as possible and that 
all possible steps should be used to 
obtain it. Only then will the attorney 
know as much as can be learned 
about the agency’s practice and 
procedure. In administrative law, as 
in most things, knowledge is power. 

The public information can be 
obtained in several ways: 

1. By examining the appropriate 
section of the Florida Administrative 
Code for the §120.53(1) require- 
ments (rules of practice and 
procedure). 

2. By asking the agency for a copy 
of its subject-matter indexes of rules 
and orders, which are required by 
§120.53(2)(c). 

3. By asking the agency for copies 
of all relevant orders found by 
examining the subject-matter index 
of orders. 

4. By petitioning the agency to 
provide the minimum public 
information required by §120.53 
pursuant to §120.54(5).® 

5. By appropriate discovery 
techniques if an actual dispute arises 
and a hearing results.*! 

When asking an agency for copies 
of any documents it must maintain 
pursuant to F.S. §120.53, the request 
should always be couched in terms of 
the APA and the public records law.® 
Failure of a public official to comply 
with the public records law can bea 
criminal violation® and, if litigation 
is necessary to obtain the records, the 
court must award a_ reasonable 
attorney's fee.®4 

The main reason for going through 
all of this is not, of course, a mere 
intellectual exercise. The informa- 
tion gained is absolutely vital to an 
understanding of how to counsel a 
client on the most likely outcome of a 
dispute with an agency and how to 
present a client’s case to the best 
advantage at the hearing and 
appellate levels. 

The rules and orders of an agency, 
which must be catalogued by a 
subject-matter index and made 
available for public inspection and 
copying, create an “ever-expanding 
library of precedents to which the 


agency must adhere or explain its 
deviation.”® Failure of an agency to 
maintain the subject-matter index 
violates the plain intent of the APA® 
and deprives the agency itself, those 
with whom it does business, the 
general public, and the courts of the 
“continuity and rationality such a 
resource would provide.”® 


Remedies for agency 
noncompliance 
Sunshine law violations 

Where a collegial agency fails to 
meet “in the sunshine,” the decisions 
taken are null and void. Perhaps the 
best recent example of the deference 
accorded the “government in the 
sunshine law’® is the case of Turner 
v. Wainwright.” In Turner the court 
invalidated all the parole revocation 
decisions of the Florida Parole and 
Probation Commission that had not 
been made “in the sunshine” and 
ordered that they be redone.”! 

The APA’s requirements for public 
notice should be carefully reviewed 
if there is any indication that proper 
notice was not given. The APA 
provides a definite procedure 
whereby notice must be given” and 
these time periods, etc., should be 
highly persuasive even if the agency 
involved is not covered by the APA.” 
APA violations 

F.S. §120.68 provides the 
mechanism for judicial review of 
final agency actions. The statute 
contains a great deal of useful 
information,’4 including the 
standards to be used for review.” 

The law is quite plain and requires 

the reviewing court to: 
[R]emand the case for further agency action if 
it finds that either the fairness of the 
proceedings or the correctness of the action 
may have been impaired by a material error in 
procedure or a failure to follow prescribed 
procedure. Failure of any agency to comply 
with §120.53 shall be presumed to be a 
material error in procedure.” 


Thus, if timely raised, a proper 
showing made as to what mandatory 
minimum public information is 
needed and why it is needed; 
reversible error will exist if the 
agency rules adversely to the client.” 

The APA _ provides for the 
awarding of attorney’s fees and costs 
in the event a reviewing court 
reverses an agency’s order.” The 
“going rate” for failure to provide the 
mandatory minimum public access 
information appears to be $1,500 in 
attorney’s fees plus the applicable 
costs.79 

The Florida Administrative 
Weekly should be required reading 


for every attorney who deals with 
state agencies. Here will be found 
notices of meetings and workshops,®° 
the text of proposed agency rules,*! 
information regarding petitions for 
declaratory statements and 
administrative determinations,®? a 
cumulative index of rules amended,*® 
and a great deal of other useful 
information.* 

The APA provides an “impressive 
arsenal of varied and abundant 
remedies for administrative error”®® 
to assist attorneys in properly 
representing their clients. All that 
needs be done is to make the fullest 
possible use of this valuable tool. o 


1Fia. Stat. ch. 120 is known as the 
“Administrative Procedure Act.” FLa. Stat. 
§120.51 (1981). For a discussion of the 
coverage of the APA, see 1, A. J. ENGLAND, JR. 
& L. H. Levinson, ADMINISTRATIVE 
Practice Manuat, ch. 2 (1981). 

2Fra. Stat. §120.54(5) (1981). 

3FLa. Stat. §120.54(10) (1981). The 
Administration Commission has promulgated 
Fia. ADMIN. Cope ch. 28 which covers the 
following subjects: Chapter 28-1, 
“Organization,” Chapter 28-2, “Agenda and 
Scheduling of Meetings and Workshops,” 
Chapter 28-3, “Rulemaking Proceeding,” 
Chapter 28-4, “Declaratory Statements,” 
Chapter 28-5, “Decisions Determining 


Substantial Interests,” Chapter 28-6, 
“Licensing,” Chapter 28-7, “Agency Exemp- 
tion from Chapter 120, F.S.” 

4Fia. Stat. §120.53(1)(a) (1981). 

5Fia. ApMIN. Cope ch. 28-1. 

8Fia. ApMin. Cope Rule 28-1.05. For an 
example of such a chart see FLA. ADMIN. CopE 
Rule 33-1.03. 

7Fia. ADMIN. Cope Rule 28-1.21. 

81d. 

°FLa. ApMIN. Cope Rule 28-1.32. Each 
agency must have aclerk to file its orders. FLA. 
Stat. §120.52(9) (1981). 

Rice v. Department of Health and 
Rehabilitative Services, 386 So.2d 844 (Fla. Ist 
D.C.A. 1980), fn. 1 at 846. 

"Fra. Stat. §120.53(1)(b) (1981). 

!2F ia. ADMIN. Cope ch. 28-1 thru 28-7. Seen. 
3, supra, for a description of the various 
chapters. 

13 See, for example, FLA. ADMIN. Cope Rules 
23-15.06 through 23-15.10, especially 23-15.06 
thru 23-15.09 (a unique set of procedures for 
petitions for declaratory statements). 


'4Fra. Stat. §120.54(10) (1981). 


16Fia. Stat. §120.53(1)(b) (1981). 

Fra. Stat. §120.55(1)(a) (1981). 

18 State, Department of Health and Rehabili- 
tative Services v. Florida Project Directors 
Association, 368 So.2d 954, 955 (Fla. Ist D.C.A. 
1979). 

197d. Of course, the forms need not be 
purchased; they must be available “without 
cost.” Fra. Stat. §120.53(1)(b) (1981). 

20Fia. Stat. §120.53(1)(c) (1981). 

21 FLA. ADMIN. Cope ch. 28-1 thru 28-7. See n. 
3, supra, for a description of the various 
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chapters. 

22FLa. ADMIN. Cope ch. 221-2. 

23FLa. ADMIN. Cope ch. 221-3. See also Fia. 
Apmin. Cope Rule 22I-4.01 dealing with the 
consolidation of cases before the DOAH. 

24Fia. Stat. §120.53(1)(d) (1981). 

°5FLa. ADMIN. Cope ch. 28-2. 

26FLa. ADMIN. CopE Rule 28-2.03(3) (a). 

27Fia. Stat. §120.55(1)(b) (3) (1981). 

28FLa. ADMIN. Rule 28-2.01(1). 

29FLa. Stat. §286.011(1981) is known as 
Florida’s government in the sunshine law. 

307d. 

31FLa. Strat. §120.52(1) (1981). See n.l, 
supra. 

Fra. Stat. §120.53(2) (1981). 

33FLa. Stat. §120.53(4) (1981). 

34FLa. ADMIN. Rule 1S-1.007(1)(a) and 
(b). Examples of both formats are provided in 
the rule. 

Strat. §120.55(1)(a) (1981). 

36 Td. 

37 See the text at n. 34, supra. 

38 See, for example, Fis. ADMIN. CopE Rule 
1-4.02, Department of State; FLa. ApMiN. 
Rule 2-1.10, Department of Legal Affairs; Fa. 
ApMin. Cope Rule 4-38.081, Department of 
Insurance. 

38Since agencies are bound by their prior 
practice and must fully explain deviations 
from it. Fia. Stat. §120.68(12)(b) (1981). 

There were earlier publications, now 
defunct, which attempted to provide the same 
or similar information as found in FALR. The 
Florida Administrative Reporter (FAR) was 
published during 1979 and the Florida 
Division of Administrative Hearings Reports 
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(FDOAH) was published even earlier. 
41FLa. ApMIN. Cope Rule 1S-1.007(2). 
“Fra. Stat. §120.53(4) (1981). 

Using the powers granted under FLa. 
Stat. §120.53(2) (1981). See the text at n. 32, 
supra. 

44Florida Institutional Legal Services, Inc. v. 
Florida Parole and Probation Commission, 
391 So.2d 247, 249 (Fla. Ist D.C.A. 1981). The 
court also required the Parole and Probation 
Commission to index Commission 
determinations of presumptive and effective 
parole release dates, parole rescission 
determinations and parole revocation orders. 

Stat. §120.59(1) (1981); Daniels v. 
Florida Parole and Probation Commission, 
401 So.2d 1351 (Fla. Ist D.C.A. 1981), fn. 10 at 
1356. 

46For examples of citator indexes see the 
ANNUAL REPORT OF THE ATTORNEY GENERAL OF 
Fioria, pages 285-294 (1980); Apvisory 
OPINIONS OF THE COMMISSION ON ETHICS, pages 
987-997 (1974-1977). 

47McDonald v. Department of Banking and 
Finance, 346 So.2d 569, 582 (Fla. Ist D.C.A. 
1977). 

48FLa. Stat. §120.53(5) (1981). 

49FLa. Stat. §120.53(5) (a) (1981). 

50See rule 33-20.05(1) of the Florida 
Department of Corrections published in the 
FLoripA ADMINISTRATIVE WEEKLY, vol. 8, no. 
14, April 9, 1982, at page 1162. 

51The Administration Commission has the 
power to adopt model rules of procedure and 
has done so. Fia. Stat. §120.54(10) (1981); 
Fia. ADMIN. Cone ch. 28. See n. 3, supra. 

52Philip S. Parsons & Randall O. Reder, 

Consequences of Agency Noncompliance 

with Section 120.53, page 2.1, CURRENT TRENDS 

IN FLORIDA ADMINISTRATIVE Practice (CLE 

Lecture Outlines 1979). 
53FLa. Stat. §120.53(4) (1981). See the 

discussion at n. 33 and 38, supra. 

54Fia. Strat. §120.53 (1981). 

Sid. 

56Fia. Stat. §120.54(5) (1981). 

57Examples of regulation would include 
corporations (by the Department of State), 
automobile drivers (by the Department of 
Highway Safety & Motor Vehicles), regulated 
professionals (by the Department of 
Professional Regulation), employers (by the 
Department of Labor & Employment 
Security). 

58Florida Institutional Legal Services, Inc. v. 
391 So.2d 247 (Fla. Ist D.C.A. 1981). This might 
also apply to individual practitioners. Associa- 
tion of Data Processing Service Organizations, 
Inc. v. Camp, 397 U.S. 150, 153-154, 90 S.Ct. 
827, 830 (1970); Cervase v. Office of the Fed- 
eral Register, 580 F.2d 1166, 1172 (3d Cir. 
1978). 

59P. Dore, Rulemaking Innovations Under 
the New Administrative Procedure Act,3 Fa. 
Sr. L. Rev. 97, 99 (1975). 

60 See, G. Waas, D. Strickland & D. Kerns, 
Rulemaking Proceedings: Input, Challenge 
and Initiation, 53 FLA. B. J.541 (Oct. 1979); G. 
Waas, Initiating Agency Action: Petitions for 
Declaratory Statement and Rulemaking 
Under the Florida Administrative Procedure 
Act, 55 Fra. B. J. 43 (Jan. 1981). 

61 Appropriate techniques would be by a 
request to produce, Fia. R. Civ. P. 1.350; 
subpoena duces tecum, FLA. R. Crv. P. 1.410; 
notice to produce at trial, Fia. R. Civ. P. 
1.410(b). For further ideas with respect to 
interrogatories and request for admissions, see 
K. G. ADMINISTRATIVE 
Practice Forms, §6-31 (1978). 

®Fia. Stat. ch. 119(1981). 
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Stat. §§119.02, 119.10(1981). 

64Fia. Strat. §119.12(1981). Recovery of a 
reasonable attorney’s fee should also be 
possible under Fra. Strat. §57.105(1981). 
Nottingham Associates v. City of Miami, 410 
So.2d 214 (Fla. 3d D.C.A. 1982). Note that 
Nottingham awarded fees of $2,000 and that 
the case contains no headnote, making it very 
difficult to find. 

Fra. Stat. §120.68(12)(b) (1981); 
McDonald v. Department of Banking and 
Finance, 346 So.2d 569, 582 (Fla. Ist D.C.A. 
1977). 

66FLa. Strat. §120.53(2) (1981). 

67Graham Contracting, Inc. v. Department 
of General Services, 363 So.2d 810, 815 (Fla. 
Ist D.C.A. 1978). 

§8FLa. Stat. §286.011(1) (1981). 

69FLa. Stat. §286.011 (1981). 

70379 So.2d 148 (Fla. 1st D.C.A. 1980), aff'd, 
Wainwright v. Turner, 389 So.2d 1181 (Fla. 
1980). 

71 Turner, et al. v. Wainwright, First District 
Court of Appeal, case nos. KK-260, MM-471, 
MM-448, NN-84, NN-198, PP-246. Order 
entered December 30, 1980. This unreported 
order granted relief “to a class of prisoners” 
and is, arguably, the first use of a class action in 
habeas corpus proceedings in Florida. The 
reported opinion alludes to the fact that a class 
action might be possible but the unreported 
order removes all doubt. 

72 See the discussion in the text at n. 24-28. 
Publication in the FLorma ADMINISTRATIVE 
WEEKLY is sufficient public notice under the 
“sunshine law,” Fia. Stat. §286.011. Florida 
Parole and Probation Commission v. Baranko, 
407 So.2d 1086, 1087 (Fla. Ist D.C.A. 1982). 

*3For example, counties and municipalities 
are not covered. Fria. Stat §120.52(1)(c) 
(1981). However, “committees” appear to be 
covered by the APA. Szkolny v. State Awards 
Committee, 395 So.2d 1290 (Fla. Ist D.C.A. 
1981). 

74Such as how to use the record on appeal 
for “appellate discovery.” Star. 
§120.68(5) (c) (1981). 

Stat. §§120.68(6)-(14) (1981). 

76Fia. Stat. §120.68/8) (1981). 

7TId.; Revell v. Florida Department of 
Labor and Employment Security, 371 So.2d 
227, 231 (Fla. Ist D.C.A. 1979). For an 
overview of the appellate process with respect 
to administrative orders see, D. Kerns, D. 
Strickland and G. Waas, Judicial Review of 
Administrative Action, 53 Fa. B. J. 711 (Dec. 
1979). 

Stat. §120.57(1)(b) (9) (1981). 

79Graham Contracting, Inc. v. Department 
of General Services, 363 So.2d 810, 815 (Fla. 
Ist D.C.A. 1978). 

Stat. §120.55(1)(b)(3) (1981); Fra. 
ApMIN. Cope Rule 1S-1.003(6). See the text at 
n. 27, supra. 

Stat. §120.55(1)(b)(2) (1981); Fra. 
ApMIN. Cope Rule 1S-1.003(3)(a) and (b). 

Strat. §120.55(1)(b)(6) (1981); Fra. 
ApMIN. Cope Rule 1S-1.003(7)-(9). 

83 See, FLA. ADMIN. WEEKLY, Vol. 7, No. 53, 
December 31, 1981, pp. 2207-2270, 
“Cumulative Index for Adopted Rules 
Beginning May 1, 1981, through December 31, 
1981.” 

Stat. §120.55(1)(b)(8)(1981). Also 
included are such matters as notice of any 
requests for exemption, §120.55(1)(b)(5), and 
summaries of objections to any rule filed by 
the Administrative Procedure Committee, 
§120.55(1)(b)(7). 

SState ex rel. Department of General 
Services v. Willis, 344 So.2d 580, 590 (Fla. Ist 
D.C.A. 1977). 
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TAX LAW NOTES 


Bankruptcy taxation— 
an overview 


By Steven M. Chamberlain 

The Bankruptcy Reform Act of 
1978 repealed the former Bankrupt- 
cy Act and replaced it with an 
entirely new Title 11 in the U.S. 
Code, entitled, “Bankruptcy,” effec- 
tive generally October 1, 1979.! The 
new Title 11 was passed with an 
understanding that a tax bill concern- 
ing bankruptcy would soon follow 
and complete the bankruptcy 
picture.? The Bankruptcy Tax Act of 
1980 (BTA ’80) was finally signed 
into law in late 1980.3 

The old bankruptcy tax law had 
developed almost entirely from case 
law and revenue rulings applying a 
hodgepodge of rules from various 
sources which were never intended 
to be applied in the bankruptcy con- 
text. The result can fairly be charac- 
terized as an anarchist’s delight. BTA 
80 marks the first substantial attempt 
to codify the tax law pertaining to 
individuals and partnerships in bank- 
ruptcy and contains a major reform 
of the tax rules concerning cor- 
porations in bankruptcy. 

Actually, BTA ’80 is inappropriate- 
ly labeled in that it affects the tax 
consequences flowing from the 
discharge (cancellation)* of debt 
generally, both inside and outside of 
the bankruptcy context. An in-depth 
analysis of the taxation of discharge 
of debt in general is beyond the 
scope of this article. Similarly, a 
discussion of all the tax rules 
affecting individuals, partnerships, 
and corporations in bankruptcy is 
beyond the scope of this article. The 
focus here is on those provisions of 
the tax law which are peculiar to the 
bankruptcy context. Nevertheless, 


brief introductions to the discharge 
of debt rules in general and the new 
Title 11 are appropriate in order to 
appreciate the milieu in which the 
bankruptcy planner must work. 


Discharge of debt as income 

As a general rule, a discharge of 
debt generates gross income to the 
debtor in an amount equal to the 
difference between the amount due 
on the obligation and the amount 
paid for its discharge.> Of course, 
difficulties can arise in determining 
the amount® and timing’ of the tax 
consequences, but the real complex- 
ity involves determining whether there 
has been a taxable discharge at all. 


BTA ’80 marks the 
first substantial attempt 
to codify the tax law 
pertaining to individuals 
and partnerships 
in bankruptcy 


Current statutorily recognized ex- 
ceptions are granted for the 
discharge of debt involving insol- 
vency,® bankruptcy,® qualified 
business indebtedness (if elected),!® 
gifts," contributions to capital,!2 
equity for debt,!* purchase price 
adjustments,'* no tax benefit,!> and 
items which would be deductible if 
paid.'* Other judicial exceptions in- 
clude the discharge of a contingent!” 
or disputed'® or nonrecourse!® 
obligation, and discharge where 
there was an overall loss on the 
transaction,” or no original con- 
sideration.2! Perhaps the exceptions 
are the rule. 


Overview of new Title 11 

Chapter 1, 3, and 5 of new Title 11 
are common to all bankruptcy cases. 
They provide general rules of 
administration and rules concerning 
the interrelationships of the rights of 
creditors, the debtor, and_ the 
bankruptcy estate. The filing of a 
petition in bankruptcy automatically 
vests the nonexempt assets of the 


debtor in a separate estate” and auto- 
matically stays actions against the 
debtor.” Chapters 7, 11, and 13 are the 
operating chapters of new Title 11.4 
They provide specific operating 
rules which depend upon the type of 
bankruptcy involved. 


Chapter 7 is straight “liquidation” 
bankruptcy. An independent trustee 
is always appointed in Chapter 7 
cases to administer the estate.* The 
trustee reduces the assets to cash 
and distributes the cash among the 
claimants in accordance with 
specified priority rules.2* The court 
grants the debtor a discharge unless 
the debtor is not an individual or 
unless there is a successful objection 
to discharge based on certain pro- 
hibited acts of the debtor (e.g., 
fraud).2” The effect of the discharge 
is a total prohibition on debt 
collection efforts.28 Certain debts, 
however, such as taxes assessed 
within three years of the filing of the 
petition in bankruptcy, alimony, and 
debts acquired through fraud, are 
not subject to discharge.”® 

Individuals, partnerships, and 
corporations may file under either 
Chapter 7 or 11. Chapter 11 of new 
Title 11, entitled, “Reorganization,” 
consolidates and replaces Chapters 
X, XI, and XII of the former 
Bankruptcy Act.*° The debtor's 
nonexempt property passes to the 
estate upon the filing of a petition 
under Chapter 11, but normally no 
trustee is appointed, the debtor 
remains in possession of the property 
of the estate, and the former 
management continues in control.*! 
Any party in interest may have a 
trustee appointed for cause.*? As 
under the old law, a “plan” is filed 
and submitted to the creditors for a 
vote and to the court for confirma- 
tion.* The plan generally deals with 
the debts through a combination of 
composition (compromise) and 
extension. Except as otherwise 
provided in the plan or in the court’s 
order, the court’s confirmation of the 
plan vests the property of the estate 
in the debtor, frees such property 
from claims and discharges the dis- 
chargeable prepetition claims 
against the debtor.*4 


Chapter 13 of Title 11, formerly 
limited to wage earners, has been 
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expanded so as to be available to any 
individual with regular income. Thus 
sole proprietorships may now utilize 
Chapter 13.95 Under Chapter 13 the 
debtor remains in possession of the 
assets of the estate, and a trustee is 
appointed to act as a disbursing agent 
of the debtor’s regular income.** As 
under Chapter 11, a plan is filed and 
confirmed.” However, the unse- 
cured creditors in a Chapter 13 case 
do not vote on the plan and the 
discharge is not granted until all 
payments under the plan have been 
completed. 

Another fundamental change 
introduced by the Bankruptcy 
Reform Act was the establishment of 
a bankruptcy court independent of 
the district court.*® The Bankruptcy 
Court effectively has _ exclusive 
jurisdiction over all tax matters of the 
debtor and the estate in 
bankruptcy.” 


Bankruptcy taxation re individuals 

The prior rules. Under the pre- 
BTA ’80 tax rules, the bankruptcy 
estate of an individual in a liquidation 
bankruptcy was a separate entity 
which was taxable as an estate.*! The 
estate adopted the debtor’s bases and 
holding periods in the assets, and 
gain or loss was recognized to the 
estate on the sales of the assets with 
characterization determined by 
reference to the use of the assets in 
the debtor’s hands.42 There was a 
$600 deduction, and the taxable 
income was taxed under the rates 
applicable to estates and _ trusts.* 
Thus, the trustee had to file a 
fiduciary income tax return (Form 
1041) if the estate’s gross income 
exceeded $600.4 As is the case with 
fiduciaries of estates in general, the 
trustee could be personally liable for 
failure to pay tax claims with 
priority* or penalties for late filing, 
late payment, etc.* 


As a new taxpayer, the estate could 
elect its own accounting method, 
inventory method, and _ taxable 
year.*7 Even though the bankruptcy 
estate was taxed as an estate, it was 
not allowed a deduction for distribu- 
tions,** nor was the debtor entitled to 
the estate’s excess net operating loss 
(NOL) or capital loss carryovers on 
termination of the estate.*® 

The estate was entitled to any 
claims for refund which arose from 
losses incurred prior to the filing of 


the petition in bankruptcy, even 
though incurred in the same year the 
petition was filed.5® Although 
bankruptcy administration expenses 
were deductible by the estate,*! they 
were not trade or business deduc- 
tions and hence did not enter into the 
computation of the estate’s NOL’s.*2 
Thus, they could not be carried back 
to the prior taxable years in which the 
estate may have had net taxable 
income. 

With respect to the individual 
taxpayer in straight bankruptcy, the 
transfer of assets to the estate was not 
taxable even though it ultimately re- 
sulted in the discharge of his debts.** 
However, the transfer was 
considered a taxable “disposition” 
which triggered investment credit re- 
capture.54 The individual filed a 
regular income tax return (1040) for 
the entire year in which the petition 
was filed, and the _ individual 
retained his own NOL’s, investment 
credit carryovers, and other tax attri- 
butes.5® The discharge of debt in 
bankruptcy did not create income to 
the individual unless the individual 
was rendered solvent thereby or 
unless a principal purpose of filing 
was the avoidance of income tax.” 

The allocation of other tax items 
between the individual and the estate 
was quite unclear. A strict applica- 
tion of the assignment of income 
doctrine would indicate that receipts 
by the estate of prepetition rights to 
income would be taxable to the 
debtor. Similarly, a cash method 
debtor under a strict application of 
various tax doctrines would not be 
permitted to take deductions for 
expenditures of the estate.5® Com- 
bining the above doctrines with 
the proposition that the transfer of 
the debtor’s assets to the estate was 
not considered a _ constructive 
payment giving rise to deductions 
led to some very inequitable results 
which the Fifth Circuit was unable to 
accept. In Mueller v. Commis- 
sioner,® the Fifth Circuit reversed 
the Tax Court and held that a cash 
basis debtor was entitled to 
deductions for the year in which the 
petition was filed for the debtor’s 
prepetition expenses which were 
paid by the estate, including those 
paid by the estate in later years. 

The BTA ’80 rules. As under the 
prior rules, the filing of a petition 
under Chapter 13 is a neutral tax 


event, and the individual continues to 
file his tax returns as if the petition 
had not been filed. The filing of a 
petition under Chapter 7 or 11 by an 
individual debtor, however, has 
radically different tax consequences 
than under the prior law. The basic 
statutory scheme is that the 
individual and the bankruptcy estate 
are separate taxpayers, and the 
various items of income and 
deductions are allocated between 
them. The new rules represent a vast 
improvement over the pre-BTA ’80 
rules, if only because they are 
codified and internally consistent for 
the most part. 

The tax consequences to the in- 
dividual of filing a petition under 
Chapters 7 or 11 are fairly straight- 
forward. Except where the 
individual elects to divide his taxable 
year into two taxable years 
(discussed below), he is required to 
file a tax return for the full taxable 
year in which the petition was filed. 
In addition to the debtor’s 
nonexempt assets, certain “tax 
attributes” of the debtor pass to the 
estate on the filing of the petition. 
That is, the debtor’s carryovers of 
NOL’s, charitable contributions, 
capital losses and various credits pass 
to the estate and are available to 
offset its income rather than the 
debtor’s income.® 

The transfer of assets to the estate 
is not considered a taxable event. 
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tive Council of the Tax Section of The Florida 
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Thus the transfer is not a “disposi- 
tion” for purposes of the “recapture” 
rules® nor is it constructive payment 
o. the debtor’s deductible obliga- 
tions.®8 The debtor would report the 
tax consequences flowing from owner- 
ship and operation of the nonexempt 
assets up to the day before filing the 
petition and the estate would report 
such consequences thereafter. Thus the 
debtor reports the items of income he 
receives or accrues and deductions 
he pays or accrues (depending on his 
method of accounting) prior to filing 
the petition in bankruptcy and the 
estate reports the items received or 
accrued thereafter.® 

The result, in essence, is analogous 
to a “clean tax slate” for the debtor in 
which the tax consequences of his 
postpetition activity are his alone. A 
major exception to the “clean tax 
slate” analogy concerns NOL’s and 
other tax attributes generated in the 
year the petition was filed, but 
before the petition was filed. Since 
the tax attributes which pass to the 
estate are to be “determined as of the 
first day of the debtor's taxable year 
in which the case commences, ’® the 
prepetition tax attributes generated 
in the year the petition was filed will 
remain with the debtor. 

However, there is an exception to 
the exception. An important tax 
planning opportunity is presented by 
BTA ’80 to an individual filing under 
Chapters 7 or 11. Except where the 
bankruptcy estate has “no assets,’® 
the individual debtor may elect to 
divide his taxable year into a short 
taxable year ending on the day 
before the filing of the petition and 
another short taxable year starting on 
the date of filing the petition and 
ending on the same date as if he had 
not made the election. The debtor’s 
spouse may join in the election, but 
only if a joint return is filed.6* The 
election must be made by the 15th 
day of the fourth month following 
the filing of the petition.® By making 
the election, the debtor’s prepetition 
losses, contributions, etc., which are 
generated in the year the petition is 
filed will be converted into 
carryovers which will pass to the 
estate. Thus, if the debtor generated 
NOL’s and other favorable tax 
attributes during the prepetition por- 


tion of his usual taxable year, he 
would probably not make the 
election. On the other hand, by 
making the election, the debtor’s tax 
liability for the first short taxable 
year becomes an allowable claim 
against the estate.” If he fails to make 
the election, however, his tax liability 
for the full taxable year is his personal 
liability, and not a claim against the 
estate. 

Since the bankruptcy estate of an 
individual under Chapters 7 and 11 is 
a separate taxable entity, the trustee 
of the estate (or the debtor if he 
remains in possession under Chapter 
11) is responsible for filing the 
estate’s tax returns.”) Thus, the 
trustee can still be personally liable 
for failure to pay tax claims with 
priority and various penalties.” 


Computing taxable estate income 
The estate’s taxable income is 
computed generally in the same 
fashion as an individual.” The estate 
is entitled to a personal exemption of 
$1,000 and to a zero bracket amount 
of a married individual filing 
separately ($1,700 for 1982). Thus, 
the trustee must file a separate return 
if the estate’s gross income exceeds 
$2,700.74 The estate’s tax is computed 
using the same tax rates as a married 
individual filing separately.” 

The estate must adopt the debtor’s 
method of accounting, inventory 
method, adjusted bases and holding 
periods in the estate assets and 
determine the character of gain or 
loss on sales of such assets by 
reference to the debtor.”* Similarly, 
the characterization of an item as 
“wages” or credits is determined by 
reference to the debtor and the estate 
is entitled to deductions for its 
nonadministrative expenses (i.e., 
payments to creditors) if the debtor 
would have been entitled to a 
deduction for such expenses.” Given 
this statutory structure, it is surprising 
that there is no provision requiring 
the estate to adopt the debtor’s 
taxable year. Consequently the estate 
can adopt any taxable year end.” 

The estate may deduct its 
administration expenses and may 
carry them back or over, but not to 
prepetition or posttermination 
taxable years.79 The estate may, 
however, carry back its NOL’s and 
credits (including those passing from 
the debtor), apply them to the 
debtor’s prepetition taxable years 
and receive the refund.® Since the 
estate may carry back its NOL’s to 
prepetition taxable years, but not its 
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administration expenses, an ordering 
rule is supplied. The ordering rule 
requires the NOL’s generated in a 
particular year to be utilized by the 
estate before the administration ex- 
penses for such year are utilized.*! 

On termination of the estate any 
remaining assets and any remaining 
tax attributes, including those 
generated by the estate, will pass 
back to the individual.®? A discharge 
of debt in bankruptcy will not 
generate taxable income to the 
debtor or the estate. It will, 
however, cause a reduction in a 
specified order in the estate’s tax 
attributes before they are passed to 
the debtor. 

The passage of tax attributes from 


the debtor to the estate, the changes 
in those attributes resulting from the 
estate’s activity, the reduction in the 
tax attributes to reflect the amount of 
debt discharged and the passage of 
the remaining tax attributes back to 
the debtor, will cause many debtors 
who may have been sublimely disin- 
terested in the estate’s affairs under 
the pre-BTA ’80 tax rules to be keenly 
interested in such matters now. If the 
debtor expects to have favorable tax 
attributes pass back to him, he would 
not only be concerned with the 
amount thereof, but he would also 
usually desire the estate to be 
administered as quickly as possible, 
so that he could begin utilizing such 
tax attributes to offset his post- 
petition income. 

Another election provided by BTA 
80 will undoubtedly prove to be very 
popular. Section 505 of the new Title 
11 sets forth a procedure for the 
trustee to obtain a prompt deter- 
mination of the estate’s tax liability 
and a release from personal liability 
with respect thereto. In order to 
enhance that procedure, so the 
creditors don’t have to wait for the 
full taxable year to end, BTA ’80 
permits the trustee to make a one 
time election to change the estate’s 
annual accounting period.®* Thus if 
the administration is effectively 
complete in May, the trustee of a 
calendar year estate can distribute 
the assets and terminate the estate 
much more quickly by electing a 
May end to the estate’s taxable year. 

Special disclosure rules are 
provided to enable the estate and the 
debtor to determine their respective 
tax liabilities.§” 

An estate in bankruptcy is now 
permitted to be a shareholder in a 
Subchapter S corporation.*8 

The prior rules. Under the prior 


bankruptcy tax rules, a separate 
taxable entity resulted upon the filing 
of a petition in liquidation 
bankruptcy by a partnership.®® The 
tax rules regarding bankruptcy 
estates of partnerships were basically 
the same as the pre-BTA ’80 tax rules 
regarding bankruptcy estates of indi- 
viduals.” 

The transfer of partnership assets 
to the estate did not necessarily 
terminate the partnership for tax 
purposes since the _partnership’s 
affairs may not have been wound up 
and the transfer was not considered a 
sale or exchange.*®! A partnership’s 
bankruptcy estate did not pass 
through income and losses.%!@ Thus, 
the estate’s income was taxed at the 
relatively high rates applicable to 
estates and trusts,®? instead of each 
partner’s individual rates. 


Under the pre-BTA ’80 tax rules 
the cancellation of partnership debt 
created a significant “loophold.” In 
Stackhouse v. Commissioner,® the 
Fifth Circuit held that cancellation of 
partnership debt did not create 
income at the partnership level. The 
reduction of partnership debt was 
simply treated as a constructive 
distribution of cash to the partners. 
What would otherwise have been 
ordinary income at the partnership 
level was converted into reductions 
in the partners’ bases in their 
partnership interests and possibly 
capital gain.* 

The BTA ’80 rules. The most 
important change brought about by 
BTA ’80 regarding taxation of 
partnerships in bankruptcy is that a 
new separate taxable entity is not 
created. Thus, the trustee of an 
estate of a partnership in bankruptcy 
will file a partnership tax return 
(Form 1065) for the full year of the 
partnership as if a petition in bank- 
ruptcy had not been filed, and the tax 
results generated at the partnership 
level will pass through to the 
partners. 


BTA ’80 also closed the Stackhouse 
loophole by requiring the partnership 
to recognize income from a discharge 
of indebtedness, which income will 
pass through to the partners even if 
such discharge occurs in a Title 11 
case or when the partnership is insolv- 
ent.% Each partner’s share of such in- 
come will increase his basis in his 
partnership interest.*? Each partner 
will apply the discharge of indebted- 
ness rules of I.R.C. §108 to such in- 
come by reference to his own circum- 
stances.®8 Thus, a solvent partner will 


not be permitted to utilize the bank- _§6012(b)(3) provides that such 
ruptcy exclusion from discharge of trustee “shall make the return of 


debt income. income for such corporation.” Thus 

the trustee essentially steps into the 
Taxation of corporations in shoes of the corporate officers and 
bankruptcy files for the full taxable year of the 


No separate taxable entity. The fil- corporation in which the petition was 
ing of a petition in bankruptcy bya __filed.!9° 
corporation does not involve a new The discharge of corporate debt in 
and separate taxable entity under a proceeding under the former 
either the BTA ’80 rules or the prior Bankruptcy Act is discussed infra.!! 
rules.*° Thus, the officers of the The discharge of corporate debt 
corporation merely continue filing under Title 11 (e.g., compromise) is 
corporate tax returns. If a trustee is treated essentially the same as a 
appointed, however, I.R.C. discharge of debt for the estate of an 
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individual in bankruptcy. That is, the 
corporation does not recognize 
income as a result of the discharge, 
but must reduce its tax attributes in a 
specified order to reflect the amount 
of debt discharged.! 

Liquidation. Where the corpora- 
tion files under Chapter 7 with the 
intent of liquidating, it would 
generally be important for the 
corporation to adopt a 12-month plan 
of liquidation under I.R.C. §337, so 
that some of the gain on the sale of its 
assets could be received tax free. 
Before BTA ’80, if a corporation 
were in insolvency or bankruptcy 
proceedings, I.R.C. §337 did not 
apply unless some of the assets were 
transferred on dissolution to share- 
holders in their capacity as such.’ 
This requirement was usually 
impossible to meet.!®4 Even if I.R.C. 
§337 did apply, corporations in liqui- 
dation would frequently have 
difficulty meeting the 12-month 
requirement. 

BTA ’80 amended I.R.C. §337, so 
that a corporation may, after the 
Title 11 or similar case commences, 
adopt a plan of liquidation and 
thereby avoid recognition of some of 
the gain on the sale of its assets.’ 
Furthermore, the nonrecognition 
period now extends until termination 
of the bankruptcy case.!% 

Another inequity of the former tax 
law involving corporations in bank- 
ruptcy was repealed by BTA ’80. 
Under the former tax rules a corpora- 
tion in bankruptcy could be subject 
to the rather severe personal holding 
company tax if its assets were sold 
and the proceeds converted into 
investments which produced passive 
income.!® Congress recognized that 
a corporation in bankruptcy would 
generally not be availed of in order to 
avoid distributing profits, so it granted 
an exemption from the personal hold- 
ing company tax if the corporation is 
subject to court jurisdiction in a Title 
11 or similar case.!% 

Reorganizations in general. In 
many bankruptcy situations another 
corporation or the debtor corpora- 
tion’s creditors would like to take 
advantage of the favorable tax 
attributes of the debtor corporation. 
Perhaps the debtor corporation has 
large NOL’s or high basis, low value 
property. In many cases such 


favorable tax attributes constitute in 
fact the most valuable “asset” of the 
debtor corporation. The complexity 
of the tax rules in such situations 
means that careful planning is 
necessary in order to assure that the 
debtor corporation’s NOL’s, bases in 
its assets and other tax attributes will 
be available for use after the 
bankruptcy proceeding. 


There are basically three routes to 
achieving the desired utilization of 
the debtor corporation’s tax 
attributes: (1) the reorganization 
provisions of I.R.C. §368(a)(1); (2) 
the liquidation of a “controlled” 
subsidiary into its parent under 
I.R.C. §332; and (3) the issuance of 
stock or securities or both to the 
creditors of the debtor corporation 
under I.R.C. §351 in exchange for the 
discharge of debt. 


A corporation in bankruptcy can 
design a plan which qualifies as a 
reorganization for tax purposes.!% 
There are two primary advantages of 
doing so. The first is that holders of 
stock or securities (long term debt) in 
the debtor corporation can receive 
other stock or securities of the same 
corporation!” or another corpora- 
tion!!! free of tax, thus avoiding 
characterization of the event as a 
taxable sale or exchange. The second 
advantage is that where another 
corporation is involved, part or all of 
the NOL’s and other tax attributes of 
the corporation in bankruptcy can be 
transferred to the other (acquiring) 
corporation.!!? 

Pre-BTA ’80 reorganizations. The 
Bankruptcy Act provided that 
income was not realized by a 
corporation from the discharge of its 
debt in a bankruptcy reorganization 
and the debtor corporation must 
reduce the bases of its assets by the 
amount of debt discharged, but not 
below the fair market value of such 
assets as of the date the court 
confirmed the plan of reorganiza- 
tion."43 As a_ practical matter, 
however, the scope of the income tax 
provisions of the Bankruptcy Act was 
severely limited. If the plan of 
reorganization involved the transfer 
of the debtor’s assets to another 
corporation, usually the require- 
ments of I.R.C. §371 would be 
met.!!4 In that event I.R.C. §372 
overruled the Bankruptcy Act basis 
provisions and provided for a 
carryover basis to the transferee in- 
creased by any gain recognized to 
the transferor corporation. If the plan 
did not involve a transfer of assets to 
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a successor corporation, then the 
judicial exceptions to the discharge 
of debt income rule could take pre- 
cedence over the income exemption 
provisions of the Bankruptcy Act, 
which meant the corresponding basis 
reduction provisions would not be 
applied."'5 

Neither the Bankruptcy Act nor 
I.R.C. §§371-372 provided for a car- 
ryover of NOL’s and other tax attri- 
butes (other than basis) to an acquir- 
ing corporation, but the carryover of 
such attributes would be permitted 
where the plan of reorganization met 
the requirements of a reorganization 
for tax purposes.!!® Also, where the 
debtor corporation continued in 
existence, the tax attributes could 
remain to offset future income even 
though there were new shareholders 
after the bankruptcy reorganiza- 
tion.!!7 

The new “G” reorganization. The 
practicalities and the specific 
requirements of the tax free reor- 
ganization provisions often preclude 
their adoption in the bankruptcy 
context. The members of Congress 
recognized this problem and 
included within BTA ’80 a new “G” 
reorganization under I.R.C. §368(a)(1) 
in order to “facilitate the rehabili- 
tation of corporate debtors in bank- 
ruptcy, etc.” by providing addition- 
al flexibility to corporations in a 
Title 11 or similar proceeding.!!8 To 
qualify as a “G” reorganization, 
either substantially all of the debtor 
corporation’s assets or assets which 
comprise a trade or business of the 
debtor must be transferred to 
another (acquiring) corporation in 
exchange for its stock or securities 
pursuant to a court-approved plan in 
a Title 11 or similar proceeding, and 
such stock or securities must be 
distributed to the shareholders or 
security holders of the debtor 
corporation in their capacity as 
such.!!® The new “G” reorganization 
replaced I.R.C. §§371-374. 

A further purpose of the new “G” 
reorganization was to bring the in- 
solvency reorganization tax rules into 
conformity with the other 
reorganization tax rules. Thus, in 
contrast to I.R.C. §§371-372, the new 
“G” reorganization: (1) permits the 
carryover of the debtor’s NOL’s and 
other tax attributes to the acquiring 
corporation;!2® (2) permits 
“triangular reorganization”;!2!_ (3) 
provides that the principal amount of 
any securities received is to be 
treated as taxable “boot” to the extent 


it exceeds the principal amount of do not own at least 20 percent of the liquidation of a subsidiary under 
any securities surrendered and that “stock” of the acquiring corporation 1.R.C. §332, an incorporation under 
such excess amount and other “boot” _ after the exchange solely asaresultof 1I.R.C. §351 or as another type of tax 
is to be subject to the “dividend their ownership of the acquired reorganization, then the tax 
equivalence” test;!2 and (4) provides _corporation’s stock.!%5 provisions of the “G” reorganization 
for a carryover basis of the It should be noted, however, that _ shall govern the tax consequences of 
transferred assets under I.R.C. §362 the short term creditors will not be the plan, rather than such other 
after application of the I.R.C. §§108- considered as shareholders or _ provisions.!%6 
1017 basis adjustment rules. security holders for purposes of the Subsidiary. When a “controlled”!27 
One of the judicial requirements other requirements of the new “G” subsidiary is liquidated into _ its 
for a plan to qualify as a tax free reorganization. Thus, if none of the _ parent, the parent recognizes no gain 
reorganization is that the share- stock and securities received by the or loss on the subsidiary’s stock it 
holders of the acquired or transferor debtor corporation in exchange for gives up!%8 and succeeds to the 
corporation emerge with some _ its assets is distributed to share-  subsidiary’s tax attributes.!29 In order 
continuing proprietary interest inthe holders or security holders in their to qualify for such treatment, the 
acquiring or transferee corpora- capacity as such, the requirementsof parent must receive property from 
tion.!23 For the purposes of the the new “G” reorganization will not the subsidiary in its capacity as a 
“continuity of interest” requirements be met. But just because all of the shareholder. This can present 
of the new “G” reorganizations, the consideration received passes to problems where the subsidiary is 
most senior class of creditor to re- short term creditors does not mean insolvent. On the other hand, the 
ceive stock, together with all equal the requirements of a different type parent may prefer to avoid the 
and junior classes of creditors and of reorganization cannot be met. For nonrecognition rules, so that it can 
shareholders who receive any example, a reorganization under recognize a loss onthe stock. BTA’80 
consideration for their stock will be I.R.C. §368(a)(1)(C) would require does not address this situation 
considered proprietors.!?4 In that substantially all of the directly. 
addition, creditors receiving stock transferor’s assets be exchanged I.R.C. §351. The third route to uti- 
will be treated as former solely for voting stock of the _ lizing the debtor corporation’s tax at- 
shareholders for purposes of I.R.C. acquiring corporation, but would not _ tributes involves the tax free transfer 
§§382(b) and 383, which sections require such stock to be distributed of property to a “controlled” cor- 
reduce the carryover of favorabletax to the shareholders or security poration in exchange for its stock 
attributes to the acquiring holders ofthetransferorcorporation. or securities.'*! The basic technique 
corporation if the former share- If a transaction qualifies as a “G” in the bankruptcy context calls for 
holders of the acquired corporation reorganization and also qualifiesasa the creditors of the corporation to 
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cancel all or part of the debt they 
hold in exchange for enough new 
corporate stock and securities to give 
them “control” of the debtor corpora- 
tion. Such ex-creditors presumably 
would have some means of utilizing 
the tax attributes of the debtor. For 
example, they might transfer a prof- 
itable trade or business to the debtor 
corporation.!** 

The various means of utilizing the 
attributes is beyond the scope of this 
article. The point here is that the 
technique works because of the inter- 
action of two rules, one of which was 
modified by BTA ’80. First, if the 
discharge of debt in exchange for 
stock qualifies under I.R.C. §351, the 
transaction is not treated as a 
“purchase” of the stock for purposes 
of I.R.C. §§382(a) and 383, which 
sections are intended to limit “traf- 
ficking in losses” by reducing NOL 
carryovers and other tax attributes 
only where there has been a 
“purchase”! of a substantial amount 
of the debtor corporation’s stock. 
Second, there is a “stock for debt” 
exception to the general rule that 
discharge of debt generates taxable 
income." Consequently, the debtor 
corporation’s tax attributes are not 
reduced to reflect the amount of debt 
discharged in the exchange.!*5 

BTA ’80 amended I.R.C. §351, so 
that the receipt of stock or securities 
by the creditors in exchange for the 
cancellation of debts not represented 
by a security (i.e., trade debts and 
short-term debts) will now be subject 
to tax.!°* Thus such a transaction will 
be considered a “purchase” for 
purposes of I.R.C. §§$382(a) and 
383.!57 However, the limitations of 
I.R.C. §§382 and 383 do not apply if 
the debtor corporation continues its 
same trade or business.'* Since the 
trade creditors and _ short-term 
creditors would be taxed for entering 
into a similar exchange under the 
reorganization provisions, the BTA 
amendments to I.R.C. §351 
merely make uniform the treatment 
of these creditors under I.R.C. §351 
and the reorganization provisions.!® 
Accordingly, the bankruptcy planner 
will now use the new “G” reorganiza- 
tion instead of the I.R.C. §351 tech- 
nique where it is expected that the 
nature of the corporation’s business 
will change. 


Summary 

BTA ’80 contains a broad reform 
and codification of the tax rules 
regarding discharge of indebtedness 
both in and out of the bankruptcy 
context. Prior to BTA ’80, the tax 
rules in bankruptcy were so vague 
and uncertain (and consequently 
difficult to understand) that 
disregard for the rules was 
widespread. Now that BTA ’80 is on 
the books, practitioners not only 
have some new planning 
opportunities, but they can plan with 
more certainty as to the results. To 
the extent that making the rules 
clearer results in more effective and 
probable enforcement, practitioners 
need to be on their guard.O 


1Pub. L. No. 95-598 (1978). 

2194 Cong. Rec. H11,092 (Sept. 28, 1978); 
$17,048 (Oct. 6, 1978). Pub. L. No. 95-598 
includes comprehensive rules governing the 
income taxation of debtors and their estates in 
bankruptcy, but they apply only to state and 
local taxes. (11 U.S.C. §§728, 1146.) 

3Pub. L. No. 96-589 (Dec. 24, 1980). 
Generally speaking, BTA ’80 is effective for 
bankruptcy cases filed on or after January 1, 
1981. There are five principal exceptions: (1) 
I.R.C. §§1398 and 1399 (which govern the tax 
consequences of the bankruptcy estate of an 
individual debtor under Chapters 7 and 11 of 
Title 11) are effective for bankruptcy cases 
commencing on or after March 24, 1981; (2) if 
the debtor made a valid election prior to 
November 3, 1981, all of BTA ’80 other than 
IL.R.C. §§1398 and 1399 would have been 
effective for bankruptcy cases commencing on 
or after October 1, 1979, (the effective date of 
Title 11); (3) the procedural rules of BTA ’80 
are effective for bankruptcy cases 
commenced on or after October 1, 1979; (4) 
the amendment permitting a bankruptcy 
estate to be a Subchapter S corporation 
shareholder is effective for bankruptcy cases 
commenced on or after October 1, 1979; and 
(5) the attribute reduction rules of I.R.C. 
§§108(b)(2) and 1017 are modified where the 
discharge of debt occurs in a bankruptcy case 
commenced prior to January 1, 1982 (See note 
84 supra.) 

4The term “discharge” as used herein 
includes debt cancellation both inside and 
outside of the bankruptcy context. 

51.R.C. §61(12). 

®See, e.g., Regulations §1.61-12(c)(2) and 
§1.171-2(c) regarding amortizing a _ net 
premium paid for an obligation with a 
conversion privilege. 

7E.g., B.M. Marcus Estate v. Comm’r., 34 
T.C.M. 38 (1975), the decedent’s estate was 
held to realize income at the time of the 
decedent’s death since the executors did not 
intend to pay certain creditors and the 
creditor’s management did not intend to 
enforce the claims. 

§§108(a)(1)(B) and 108(e)(1). 
“Insolvent” is defined in I.R.C. §108(d)(3) as 
“the excess of liabilities over the fair market 
value of assets . . . immediately before the 
discharge.” Presumably, the term “assets” 
does not include assets which are exempt from 
claims of creditors. A. L. Davis, 69 T.C. 814 
(1979). The tax consequences of the insolven- 
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cy exception are very similar to those of the 
bankruptcy exception. See the text 
accompanying notes 83 and 84 infra. 

9T.R.C. §108(a)(1)(A). 

107. R.C. §§108(a)(1)(C) and 108(d)(4). 

1T.R.C. §102. It is intended that there no 
longer be a gift exception in the commercial 
context. H.R. Rep. No. 833, 96th Cong., 2d 
Sess. 15, n.21 (1980); S. Rep. No. 1035, 96th 
Cong., 2d Sess. 19, n.22 (1980); Cf., Helvering 
v. American Dental Co., 318 U.S. 322 (1943). 

12But the exception is limited to the amount 
of the shareholder’s basis in the indebtedness. 
I.R.C. §108(e)(6). 

13]T_R.C. §§1032 and 721. Since the attribute 
reduction rules (see note 84 infra) do not apply 
where the stock-for-debt exception applies, 
I.R.C. §108(e)(8) provides that the stock-for- 
debt exception does not apply if only a de 
minimus amount of stock is issued, nor does it 
apply with respect to an unsecured creditor 
who receives a disproportionately small 
amount of stock in a “workout” relative to 
other unsecured creditors. S. Rep. No. 1035, 
96th Cong., 2d Sess. 11, 17 and 18 (1980). If a 
creditor receives stock or a_ partnership 
interest in exchange for debt, any ordinary loss 
recognized by the debtor (i.e., I.R.C. §§165 
and 166) will be “recaptured” as ordinary 
income under I.R.C. §1245 if a later gain is 
recognized on disposition of the stock. I.R.C. 
§§$108(e)(7)(A) and (E). A creditor’s receipt of 
stock, securities or property in payment of 
accrued but unpaid interest in surrendering a 
security will be treated as interest income 
under BTA ’80 [I.R.C. §§354(a)(2)(B), 
355(a)(3)(C) and 351(d)(3)], thus overruling 
Carman v. Commissioner, 51-1 USTC para. 
9312 (2nd Cir. 1951). 

M47. R.C. §108(e)(5). 

18T.R.C. §111. BTA ’80 added a new 
subsection (d) toI.R.C. §111 to provide that an 
increase in carryover which has not expired is 
to be treated as a tax benefit. 

16]. R.C. §108(e)(2). The list is not exclusive. 
For example, the discharge of certain student 
loans does not result in gross income. Pub. L. 


No. 95-600, §162 (1978). 


7Corporation de Ventas v. Comm’r., 42-2 
U.S.T.C. para. 9599 (2d Cir. 1941). 

18N. Sobel, Inc. v. Comm’r., 40 B.T.A.. 
1263 (1940) “. . . the release of the note was not 
Co for a freeing of assets . . .” Id. at 


19..S. Collins, 22 T.C.M. 1467 (1963) (no 
sale); and Tufts v. Comm’r., 81-2 U.S.T.C. 
para. 9574 (5th Cir. 1981), rev’g. 70 T.C. 756 


(1978), (amount received on disposition 
limited to value of property); Contra, Estate of 
Delman v. Commr., 73 T.C. 15 (1979) 
(amount received on taxable repossession was 
face value of note). 

20Bowers v. Kerbaugh Empire Co., 271 
U.S. 170 (1926). 

*1 Bradford v.Comm’r., 56-1 U.S.T.C. para. 
9552 (6th Cir. 1956), regarding an accommo- 
dation endorser. 

2211 U.S.C. §541. 

311 U.S.C. §362. 

24Chapter 9 concerning municipalities is 
also an operating chapter, but it is outside the 
scope of this discussion. 

2511 U.S.C. §§701, et seq. 

261] U.S.C. §§704(1), 726, 507. 

271] U.S.C. §§727, 523. The reason for 
denying discharges to entities (partnerships 
and corporations) is to avoid trafficking in 
corporate shells and bankrupt partnerships. 
{H.R. Rep. No. 95-595, 95th Cong., Ist Sess. 
(1977) 384-385. ] 

9811 U.S.C. §524. 


2911 U.S.C. §523. See, U.S. v. Sotelo, 436 
U.S. 268 (1978); (rev’g. 7th Cir.), 78-1 U.S.T.C. 
para. 9446, re nondischargeability of personal 
penalty for failure to pay over withheld taxes 
of corporate employees. For a discussion of 
the priority and discharge rules concerning 
taxes under the new Title 11, see Bacon and 
Billinger, Analyzing the Operation and Tax 
Effects of the New Bankruptcy Act, 50J.Tax., 
No. 2, 76 (Feb. 1979). 

%Chapter X concerned only corporate 
reorganizations. Chapter XI was available for 
“‘persons,’ including corporations, 
partnerships and sole proprietorships. 
Chapter XII was available only for persons 
other than corporations with secured real 
estate. 

311] U.S.C. §§1107, 1108. 

3211 U.S.C. §1104. 

3311 U.S.C. §§1121, et seq. 

341] U.S.C. §1141. Chapter 11 also 
eliminates the “absolute priority” rule, which 
effectively required the higher priority 
creditors to be fully provided for before the 
junior creditors (e.g., stockholders) could 
participate in the plan. 

3511 U.S.C. §1304. 

3611 U.S.C. §1306(b). 

371] U.S.C. §§1321, et seq. 

3811 U.S.C. §§1325, 1328. 

39Pub. L. No. 95-598, §201 amended 28 
U.S.C. by adding a new Chapter 6 entitled 
“Bankruptcy Courts.” 

40The Bankruptcy Court's tax jurisdiction is 
found in 11 U.S.C. §505(a). Such tax jurisdic- 
tion coupled with the automatic stay gives the 
Bankruptcy Court its exclusive jurisdiction 
over tax matters, including jurisdiction to 
determine the amount or legality of any tax, 
any addition to tax, or any tax related fine or 
penalty not previously adjudicated. Since the 
stay can be lifted by the Bankruptcy Court, the 
Tax Court can be permitted to resolve the tax 
disputes. The trustee can intervene in any case 
in the Tax Court in which the debtor is a party. 
(I.R.C. §7464, as added by BTA ’80.) Under 
the old bankruptcy act, the first court to 
determine the amount of liability controlled. 
Cf., In re Statmaster Corp., 72-2 U.S.T.C. 
para. 9649 (5th Cir., 1972), re jurisdiction of the 
court over an unasserted tax claim. Section 6 of 
BTA ’80 coordinates the IRS assessment and 
collection procedures with the new Title 11. 


41Rev. Rul. 72-387, 1972-2 C.B. 632; Rev. 
Rul 78-134, 1978-1 C.B. 197; A.L. Davis, note 8 
supra. Contra, In re Siehl, 76-1 U.S.T.C. para 
9217 (S.D. Ohio 1975), where it was held that 
the estate was not taxable on receipts of 
accounts receivable generated by the debtor 
since the estate was not a separate taxable 
entity. (Cf., Rev. Rul. 73-94, 1973-1 C.B. 322 
and I.R.C. §6012(b) (2) regarding the trustee of 
assets of an insolvent individual in a state law 
proceeding.) For an illuminating discussion of 
the historical development and contrary case 
law, see, Plumb, The Tax Recommendations 
of the Commission on the Bankruptcy Laws— 
Income Tax Liabilities of the Estate and 
Debtor, 72 Micn. L. Rev. 935, 954, et seq. 
(1974). 

Under the prior bankruptcy tax rules, the 
estates of individuals were not separate 
taxable entitles under any other bankruptcy 
chapter. (A.L. Davis, note 8 supra. Compare, 
Rev. Rul. 74-9, 1974-1 C.B. 241.) 

4Rev. Rul. 78-134, note 41 supra. See also, 
In re Loehr, 51-1 U.S.T.C. para 9244 (E.D. 
Wis. 1950). The characterization passthrough 
rule had little theoretical support and runs 
counter to the case law in nonbankruptcy 
situations. Cf., Heller Trust v. Commissioner, 


1967-2 U.S.T.C. para. 9626 (9th Cir. 1967); 
Estate of Jacques Ferber, 22 T.C. 261 (1954); 
and Acro Mfg. Co. v. Commissioner, 64-2 
U.S.T.C. para 9604 (6th Cir. 1964), cert. 
denied, 379 U.S. 887 (1964). 

431d. I.R.C. §642(b). 

44Rev. Rul. 72-387, 
Regulation §1.6012-3(a). 

45§64a(1) of the Bankruptcy Act. 

46 Regulation §1.641(b)-2; Nicholas v. U.S., 
384 U.S. 678 (1966), 66-1 U.S.T.C. para. 9465; 
O'Neill v. U.S. 81-2 U.S.T.C. para. 9672 (B’cy 
Ct. W.D. Va. 1980). 

47Rev. Rul. 72-387, note 41 supra. 

Rev. Rul. 78-134, note 41 supra. Contra, 
O'Neill, note 46 supra. 

491d. 

50Segal v. Rochelle, 382 U.S. 375 (1966), 66- 
1 U.S.T.C. para. 9173. Cf., In re Eble, 81-2 
U.S.T.C. para. 9673 (B’cy Ct., W.D. N.Y. 
1981). 

5!Rev. Rul. 68-48, 1968-1 C.B. 301. Note 
that nonbusiness deductions under I.R.C. §212 
are not available to corporations, but 
liquidating expenses of corporations are 
generally deductible under I.R.C. §162. 

§172(d)(4). 

53Homer A. Martin, 56 T.C. 1294, 1299 
(1971). 

54Mueller v. Comm’r., 74-2 U.S.T.C. para. 
9529 (5th Cir. 1974), (aff'g. in part, rev’g. in 
part and rem’g. in part) 60 T.C. 36 (1973). Rev. 
Rul. 74-26; 1974-1 C.B. 7. Cf., Rev. Ruls. 74- 
184, 1974-1 C.B. and 81-206, I.R.B. 1981-35, 5 
and Panhandle Eastern Pipe Line Co. and 
Affiliates v. U.S., 81-2 U.S.T.C. para 9496 (Ct. 
Cls. 1981), re disposition caused by basis 
reduction under I.R.C. §1017. Presumably the 
transfer did not trigger I.R.C. §§1245 and 1250 


note 41 supra; 


recapture since the estate could take a 
recomputed basis. 

55 Rev. Rul. 78-134 supra; Homer A. Martin, 
note 53 supra. 

56 See, Segal v. Rochelle, note 50 supra; A. L. 
Davis, note 8 supra, and Homer A. Martin, 
note 53 supra. 

57Regulation §1.61-12(b). 

58Rev. Rul. 74-240, 1974-1 C.B. 52. 

59Mueller, note 54 supra, distinguishing its 
holding in B & L Farms Co. v. U\S., 67-1 
U.S.T.C. para 9285 (5th Cir. 1966), cert. 
denied, 389 U.S. 835 (1967). 

60See text accompanying notes 66 to 70 
infra. 

611. R.C. §1398(g). The debtor's “recovery 
exclusion” under I.R.C. §111 also passes to the 
estate, as well as any other attributes 
determined by future regulations. 

827.R.C. §1398(f). Thus, there is no 
“recapture” via I.R.C. §§47, 453(d), 1245, 1250, 
etc. 

®3Compare, Mueller, note 54 supra. 

647.R.C. §1398(e). See the text accompany- 
ing note 77 infra. 

§1398(g). 

56].E., all of the debtor’s assets are exempt 
under 11] U.S.C. $522. I.R.C. §1398(d)(2)(C). 

§1398(d)(2)(A). See Temporary 
I.R.C. Regulation §7a.2. 

§81.R.C. §1398(d)(2)(B). This creates the 
possibility of three short taxable years where 
the spouses file jointly and file petitions in 
bankruptcy at different times during the same 

year. 

§1398(d)(2)(D). 

70Tf the assets of the estate are sufficient to 
pay both the other claims with priority and the 
tax claim, then by making the election the tax 
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TAX LAW NOTES 


claim will not survive the bankruptcy. 11 
U.S.C. §§523, 507(a) and (b). If the election is 
made, both short taxable years are annualized, 
so that the debtor can’t take double advantage 
of low tax brackets, etc. I.R.C. §1398(d) (2)(F). 

717.R.C. §6012(b) (4). 

72 See notes 45 and 46 supra. BTA 80 added 
a new L.R.C. §6658 to provide relief to the 
debtor or the trustee from penalties under 
I.R.C. §§6651, 6654 and 6655 for failure to pay 
certain taxes when due to the extent the 
bankruptcy case precludes payment when 
due. If the tax is incurred by the estate, relief is 
granted if there is a court order precluding 
payment due to a probable insufficiency of 
funds. If the tax is incurred by the debtor 
before commencement of the bankruptcy 
case, relief is granted from the late payment 
penalties if either the bankruptcy petition is 
filed before the tax return due date or the date 
for imposition of the penalty occurs after the 
petition is filed. It should be noted that relief is 
not granted for penalties for late payment or 
deposit of any employment tax required to be 
withheld by either the trustee or debtor. BTA 
80 did, however, amend I.R.C. §3302(a), so 
that the estate will not be denied a credit 
against the FUTA tax where the failure to 
make timely payment to the state unemploy- 
ment compensation fund with respect to 
wages paid by the trustee is without fault of 
the trustee due to the bankruptcy case. 

737.R.C. §1398(c)(1). 

74T.R.C. §§151, 1398(c)(3) and 6012(a) (9). 

7.R.C. §1398(c)(2). The estate is not 
eligible for income averaging. The instructions 
to IRS Form 1041 provide that the trustee is to 
file a Form 1041, but only as a transmittal form 
for a Form 1040 for the estate. 

761. R.C. §1398(g). 

77.R.C. §1398(e)(3). There may still be 
confusion, however, where an accrual method 
debtor accrues an expense before filing and 
the estate pays it. 

*8TIts taxable year is determined under 
I.R.C. Regulation §1.441-1(b)(3) by the period 
for which its first return is filed. 

791.R.C. §1398(h). 

R.C. §1398(j)(2)(A). The debtor may 
not carry back to prepetition taxable years any 
NOL’s or other tax attributes available to the 
debtor after the petition is filed. I.R.C. 
§1398(j)(2)(B). Segal v. Rochelle, 382 U.S. 375 
(1966) 66-1 U.S.T.C. para. 9173 may have been 
overruled by the new statutory scheme. See 
the text accompanying notes 64 and 65 infra. 

S1T.R.C. §1398(h). This reduces the 
potential NOL carryback to prepetition years 
and carryforwards to posttermination taxable 
years. 


827.R.C. §1398(i). The transfer of assets to 
the debtor is not considered a “disposition.” 
I.R.C. §1398(f). See note 62 supra. 

831. R.C. §108(a)(1)(A). 

541.R.C. §§108(b) and (d)(7); H.R. Rep. No. 
833, 96th Cong., 2d Sess. 12; S. Rep. No. 1035, 
96th Cong., 2d Sess. 14. The order of attribute 
reduction is as follows: (1) NOL’s and NOL 
carryovers; (2) carryovers of investment tax 
credits, WIN credits, new jobs credits and 
alcohol fuel credits; (3) capital losses and 
capital loss carryovers; (4) the bases of the 
estate’s assets, both depreciable and 
nondepreciable; and (5) carryovers of foreign 


tax credits. The credits carryovers are reduced 
by only 50¢ for each dollar of debt discharged. 
The reduction in tax attributes is made after 
the tax for the year of the discharge is 
determined [I.R.C. §108(b)(4)(A)]. Thus the 
attributes are first used to offset any taxable 
income of the estate and the remaining 
attributes of the estate then are reduced to 
reflect discharged debts. 

In cases where the estate passes assets back 
to the debtor, basis reduction will be made 
only in such assets and at the time the debtor 
acquires the assets. The order of basis 
reduction is to be determined under future 
regulations which are to track §270 of the 
former bankruptcy act, which section did not 
require depreciable assets to be reduced first, 
as is the case with basis reductions outside of 
the bankruptcy context. H.R. Rep. No. 833, 
96th Cong., 2d Sess. 11; S. Rep. No. 1035, 96th 
Cong., 2d Sess. 14. Compare Regulations 
§§1.1016-7 and 1.1016-8 with Regulations 
§§1.1017-1 and 1.1017-2. 

An election to reduce the bases of 
depreciable assets before reducing the other 
tax attributes may be made. [I.R.C. 
§108(b)(5)]_ I.R.C. §108(d)(7) seems to 
indicate the trustee may make the election, but 
the committee reports seem to indicate the 
debtor makes it. If the election is made, then 
the reduction is not limited to the remaining 
liabilities [see I.R.C. §1017(b)(2)], the 
ordering rules of I.R.C. §1017 apply instead of 
§270 of the former bankruptcy act, and further 
elections to treat certain nondepreciable assets 
(e.g., real estate held as inventory) as 
depreciable assets may be made under I.R.C. 
§1017(b)(3). See, Temporary I.R.C. Regs. 
§7a.1 and note 98 infra. 

The attribute reduction rules do not apply to 
discharges of debt in bankruptcy cases 
commenced prior to January 1, 1982, except 
that the bases of assets are to be reduced, but 
not below their fair market values. Temporary 
I.R.C. Regs. §7a.2. 

SSTt would appear that the debtor could 
utilize the estate’s tax attributes (including 
basis for depreciation) in the taxable year of 
the debtor in which the estate was terminated. 

567. R.C. §1398(j) (1). 

87T_R.C. §§6103(a)(4) and (5). 

881. R.C. §1371(f), rev’g. Rev. Rul. 74-9, 74-1 
C.B. 241. Cf., C.H.M. Co., 68 T.C. 31 (1977). 

8°Rev. Rul. 68-48, 1968-1 C.B. 301. But see, 
In re 4100 North High Limited v. U.S., 80-1 
U.S.T.C. para. 9454 (B’cy Ct. $.D. Oh. 1980). 

%Id. See text accompanying notes 41 to 59 
supra. 

I.R.C. Regulation §1.708-1(b) (1). 

914Rev. Rul. 68-48, note 89 supra. Cf., notes 
48 and 49 supra. 

®T.R.C. §1(e); see note 89 supra. 

71-1] U.S.T.C. para. 9352 (5th Cir. 1971). 

%Discharge of debt is treated as a 
distribution of cash to the partners under 
I.R.C. §752(b). This reduces the partners’ bases 
in their partnership interests pursuant to I.R.C. 
§733. The excess of such “cash” distributions 
over a partners’ basis in his partnership interest 
is treated as a sale or exchange of the 
partnership interest under I.R.C. §731(a). Rev. 
Rul. 71-301, 1971-2 C.B. 256, held that where a 
Bankruptcy Act discharge left the partnership 
and all of the partners insolvent, any gain 
pursuant to I.R.C. §731(a) would not be 
recognized. 

T.R.C. §1399. 

961. R.C. §108(d)(6). The income 
recognition is in addition to the usual tax 
consequences flowing from reduction of 
partnership debt. See note 94 supra. The 
partnership does not make the attribute 
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reductions nor elect to reduce basis first under 
I.R.C. §703(b) (2). Cf., note 84, supra. 

§7J.R.C. §705(a)(1)(A). 

%87.R.C. §108(d)(6). A partner may reduce 
the basis of a partnership interest pursuant to 
new I.R.C. §1017(b)(3)(C) to reflect income 
from the discharge of debt, but only to the 
extent of the partner's proportionate share of 
the partnership's depreciable assets. In that 
event the basis of partnership property with 
respect to such partner must be reduced ina 
fashion similar to I.R.C. §754, which means the 
partnership must consent to the partner’s 
election. Cf., notes 13 and 84 supra. 

997.R.C. §1399; Rev. Rul. 79-120, 79-1 C.B. 
382. 

100The trustee can be personally liable. See 
the text accompanying note 46 supra. 

101 See the text accompanying notes 103 to 
107 and 113 to 117 infra. 

1027. R.C. §108. See text accompanying notes 
83 to 84 supra and note 84 supra. Note that 
I.R.C. §312(1), as added by BTA’80, overrules 
Meyer v. Commr,., 67-2 U.S.T.C. para. 9671 
(8th Cir. 1967) and upholds Rev. Rul. 75-515, 
1975-2 C.B. 117, by essentially providing that 
earnings and profits are increased to the extent 
that the amount of debt discharged exceeds 
the reduction in bases pursuant to amended 
I.R.C. §1017. However, if there is a deficit in 
the earnings and profits account and the 
interest of ashareholder is terminated in a Title 
11 or similar case, the deficit is to be reduced 
by the paid-in capital allocable to such 
terminated interest. Compare, I.R.C. §312(e). 

03Rev. Rul. 56-387, 1956-1 C.B. 189. 

'04The “absolute priority” forbade 
distributions to stockholders until the senior 
creditors were satisfied in full. See note 34 
supra. 

1057.R.C. §337(g). In contrast to I.R.C. §337 
as it applies outside of the bankruptcy context, 
I.R.C. §337(g) does not provide nonrecog- 
nition treatment to noninventory assets 
acquired after the adoption of the plan of 
liquidation. 

1061. R.C. §337(g)(2). It is intended that the 
corporation may retain some assets after 
termination of the Title 11 or similar case, but 
only to pay administrative claims. H.R. Rep. 
No. 833, 96th Cong., 2d Sess. 37 (1980); S. Rep. 
No. 1035, 96th Cong., 2d Sess. 41-42 (1980). 

1077. R.C. §541 et seq. 

1087. R.C. §542(c)(9), “unless a major 
purpose of instituting or continuing such a case 
is the avoidance of [the personal holding 
company tax.]” 

109The choice of the term “Reorganization” 
as a title to Chapter 11 is unfortunate in that it 
has a far different meaning than the term 
“reorganization” for tax purposes. 

a recapitalization under I.R.C. 
§368(a)(1)(E). 

a reorganization under I.R.C. 
§368(a)(1)(A), (B), (C), or (D). 

M27. R.C. §§381(a)(2) and 362. 

'3Bankruptcy Act §§268 and 270 (Chapter 
X), §§395 and 396 (Chapter XI) and §§520 and 
522 (Chapter XII). The manner of basis 
reduction was governed by I.R.C. Regulations 
§§1.1016-7 and 1.1016-8. Cf.,1.R.C. Regulation 
§1.108(a)-1(c). Compare the tax consequences 
of the discharge of debt under amended I.R.C. 
§§108 and 1017 described in note 84 supra. 

'l4Basically, the debtor corporation in a 
Chapter X receivership or similar proceeding 
had to transfer property to another 
corporation solely in exchange for its stock or 
securities pursuant to a court-approved plan of 
reorganization. The “continuity of interest” 
requirement also had to be met. Western 
Massachusetts Theatres, Inc. v. U.S., 56-2 


USTC para. 9805 (Ist Cir. 1956). 

5Commissioner v. Motor Mart Trust, 46-1 
USTC para. 9301 (1st Cir. 1946); Rev. Rul. 59- 
222, 1959-1 C.B. 80. 

16 See, Tillinghast and Gardner, Acquisitive 
Reorganizations in Chapter X and XI of the 
Bankruptcy Act, 26 Tax L. Rev. 663 (1971). 

17 Jacqueline, Inc., 36 T.C.M. 1363 (1977); 
Rev. Rul. 59-222, note 115 supra. But I.R.C. 
§269 could apply to prohibit the use of the 
favorable attributes. Daytona Beach Kennel 
Club, Inc., 69 T.C. 1017 (1978). See the text 
accompanying notes 131] through 139 infra. 11 
U.S.C. §1129(d) provides that the IRS or a 
state tax authority may request the bankruptcy 
court to deny the confirmation of a plan of 
reorganization if tax avoidance is the principal 
purpose of the plan. If the court then confirms 
the plan the IRS should be collaterally 
estopped from later raising the I.R.C. §269 
issue. 

18S. Rep. No. 1035, 96th Cong., 2d Sess. 35 
(1980). 

N97.R.C. §368(a)(1)(G). In contrast to the 
other reorganization provisions, the new “G” 
reorganization does not require compliance 
with state merger laws [I.R.C. §368(a)(1)(A)]; 
nor does it require that the debtor corporation 
receive solely voting stock of the acquiring 
corporation [I.R.C. §368(a)(1)(B) and (C)]; 
nor does it require the debtor corporation or 
former shareholders of the debtor corporation 
to control the acquiring corporation after the 
transaction [I.R.C. §368(a)(1)(B) and (D)]. 

1207 R.C. §381(a)(2), but not unless the 
“substantially all” test is met and the stock and 
securities received are transferred to the 
shareholders and security holders of the 
transferor corporation; i.e., no carryovers are 
permitted in the case of divisive reorganiza- 
tions. The attribute reduction rules of I.R.C. 
§§108 and 1017 will apply to the extent that 
debts are discharged and the stock-for-debt 
exception is inapplicable. 

217. R.C. §368(a)(2)(D). A triangular 
reorganization involves the acquisition of the 
debtor corporation’s assets by a subsidiary in 
exchange for stock of the subsidiary’s parent. 
The “G” reorganization also permits a parent 
to acquire the debtor’s assets and immediately 
transfer them to its subsidiary [I.R.C. 
§368(a)(2)(C)]. A “reverse triangular” 
reorganization is also possible under certain 
restrictive conditions. [I.R.C. §368(a)(3)(E)]. 

1227 R.C. §§354 and 356. 

123 See, e.g., Rev. Rul. 66-23, 1966-1 C.B. 67. 
The continuity of business requirement also 
applies, but is not addressed in BTA ’80. Cf., 
Faber, Continuity of Interest and Business 
Enterprise: Is It Time to Bury Some Sacred 
Cows, 34 Tax Law. 239 (Winter 1981); I.R.C. 
Regulation §1.368-1(d) (4) and Rev. Pro. 82-23, 
Int. Rev. News Release IR-82-36, March 10, 
1982. 


124H_R. Rep. No. 833, 96th Cong., 2d Sess. 
31-32 (1980); S. Rep. No. 1035, 96th Cong., 2d 
Sess. 36-37 (1980). 


125T.R.C. §382(b)(7). The following example 
is based on the example provided in the Senate 
Finance Committee Report (page 38). Assume 
corporation A has filed under Chapter 11 of 
new Title 11. A’s assets have a fair market 
value of $100,000 and an adjusted basis of 
$75,000. A’s debts consist of registered bonds 
of $100,000 with no accrued but unpaid 
interest and trade debts of $100,000. A also has 
a $100,000 NOL carryover. 


Under the plan, A transfers all of its assets to 
corporation B in exchange for $100,000 of B 
stock. A distributes the stock one half to its 
bondholders and one half to its trade creditors. 


A’s shareholders receive nothing under the 
plan. 

“he result of the plan is a “G” re- 
rec nization. Thus, A does not recognize 
any gain or loss on its transfer of assets to B 
(I.R.C. §361). B takes A’s basis ($75,000) in the 
transferred assets (I.R.C. §362) and succeeds 
to A’s $100,000 NOL carryover (I.R.C. §381). 
The NOL carryover will be reduced, 
however, by I.R.C. §382(b) if the stock given 
up by B represents less than 20 percent of the 
fair market value of its outstanding stock [as 
defined in I.R.C. §382(c)] immediately after 
the transaction. 

The stock-for-debt exception precludes 
corporate recognition of income on the 
discharge of debt owed to the security holders 
and trade creditors. Hence the tax attribution 
reduction rules of I.R.C. §108(b) are not 
applicable. I.R.C. §354 precludes income 
recognition to the security holders, but the 
trade creditors must recognize gain or loss. 


1261. R.C. §368(a)(3)(C); H.R. Rep. No. 833, 
96th Cong., 2d Sess. 31 (1980); S. Rep. No. 
1035, 96th Cong., 2d Sess. 36 (1980). However, 
if a “G” reorganization also meets the 
requirements of I.R.C. §§351 or 368(a)(1)(D), 
the “excess liability” rule of I.R.C. §357(c) is to 
apply if any former shareholder of the 
transferor corporation receives consideration 
for his stock. 


127“Control” for this purpose is defined in 
I.R.C. §332(b)(1). 

1287. R.C. §332(a). 

1297. R.C. §381(a) (1), except where the parent 
gets a transferred (cost) basis in the assets 
pursuant to I.R.C. §334(b)(2). 


130 Northern Coal and Dock Co., 12 T.C. 42 
(1949). 


'S1T_R.C. §351. “Control” for this purpose is 
defined in I.R.C. §368(c). 


132See, e.g., Maxwell Hardware Co. v. 
Comm’, 65-1 U.S.T.C. para. 9332 (9th Cir. 
1965). But I.R.C. §269 could apply. See also 
note 117 supra. 


133“Purchase” is defined in I.R.C. §382(a) (4) 
by reference to transactions where the 
acquirer of stock has a cost basis therein. See, 
Rev. Rul. 77-81, 1977-1 C.B. 97. I.R.C. §§381 
and 382 were amended by the Tax Reform Act 
of 1976 (Pub. L. No. 94-455), but the 
amendments are not applicable for plans 
before January 1, 1984. 

134See note 13 supra. 


135§. Rep. No. 1035, 96th Cong., 2d Sess. 11 
(1980). The bill as originally passed by the 
House would have applied the debt discharge 
rules to the extent the amount discharged 
exceeded the fair market value of the stock, 
which would have obviated the need for 
applying I.R.C. §382(a) to such transactions. 
H.R. Rep. No. 833, 96th Cong., 2d Sess. 14 
(1980). 

1367. R.C. §351(d) (2). 

'57See note 133 supra. 

1381. R.C. §382(a)(1)(C). 


I.R.C. §354. See note 13 infra 
regarding other tax consequences to the 
creditor receiving stock for debt. BTA ’80 also 
created a new I.R.C. §351(e) to preclude the 
debtor corporation from transferring high- 
basis, low-value assets to a new corporation 
under I.R.C. §351 and then transferring the 
stock to creditors, instead of transferring the 
assets to the creditors directly and letting them 
incorporate with a lower basis for the assets. 
The desired results could be accomplished, 
however, with a “G” reorganization. 


What can you do to helpa 
lawyer friend who has a 
drinking problem? 


You don’t help by just 
covering up for your friend, 
pretending there isn’t a prob- 
lem. People who have alcohol 
problems can't begin to help 
themselves until they recog- 
nize they have a problem. So 
don't think you're helping 
someone by enabling him or 
her to continue denying the 
problem. 


You can help by honestly 
telling your friend that you are 
worried about what you see 
happening. Tell your friend 
how you feel about his or her 
drinking, and be very specific 
about situations and problems 
caused by your friend’s drink- 
ing. It might mean a lot coming 
from you, and might heip your 
friend begin taking a hard, 
honest look at what's happen- 
ing. 


And you might suggest your 
friend call our confidential, no- 
cost HOTLINE, for access to 
our statewide NETWORK of 
Florida lawyers who have 
learned successful recovery 
from their own alcohol prob- 
lems. We'll share what we've 
found. 


We know how 
your friend feels 


(813) 957-0051 
Florida Lawyers’ 
Recovery Network 
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PINE CREST 


A Boarding and 
Day School 


Fort Lauderdale 


Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
programs. 
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LAWYERS SERVICES PAGES 


MPSI NORTH AMERICA INC. 
LEGAL SERVICES 


Formulation of 
Damage Theories 


Expert Witness 
Testimony 

Supplier of Facts 
Non-Testifying Experts 
Analyses 


In Central Florida 
JIM MARZO 613) 879-3855 


5401 West Kennedy Bivd, Suite 480 
Tampa, Florida 33609 


In South Florida 
DONNA KELLOUGH (305) 994-2616 


5499 North Federal Highway Suite E 
Boca Raton, Florida 33431 


FOGEL & 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
228 PARK AVENUE, SUITEG WINTER PARK, FL 327889 (305) 896-4020 


Lawyer’s Register by Specialties and Fields of Law 
(Including Directory of Corporate Counsel) 


If you make referrals or consult with lawyers anywhere inthe U.S., 
you will want a copy. 
The 1981-82 Edition lists 34,609 certified and de facto special- 
izing lawyers, within the 158 recognized fields of law. 350 page 
Corporate Counsel section identifies by name and title 15,992 
counsel at 3,462 companies. 
Directory, $49.50 shipped on 30 day approval -- NO CHARGE 
LISTING for qualifying lawyers; call toll free, 1-800-321-6910 or 
write Lawyer's Register Publishing Company, 5325 Naiman Park- 
way, Solon, Ohio 44139. 


FORENSIC PSYCHIATRY, INC. 
Expert testimony and case preparation; assistance. 
CRIMINAL: Insanity defense and incompetency to stand trial 
CIVIL: Psychiatric damage of personal injury and wrongful death; 
custody evaluation, psychiatric malpractice. 
Robert H. Wray, M.D., J.D., director 


2427 Winthrop Road _, Tallahassee, Florida 32312 904-222-1540 


ASSOCIATES, INC. 


Consulting Engineers/ 
Construction 
Claims Consultants 


¢ DOCUMENTATION REVIEW 


¢ SCHEDULING EVALUATION 


e CHANGE ORDER ANALYSIS 


EXHIBITS PREPARATION 


373 PARK AVENUE, SO., 
NEW YORK, NY 10016 
(212) 686-6500 


2455 E. SUNRISE BLVD., SUITE 818 
FT. LAUDERDALE, FL 33304 
(305) 566-1708 


BOSTON @ CARMEL ® DENVER 
DETROIT PHILADELPHIA 


TRADEMARK 
& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design 
plus goods or services. FEES: TRADEMARK 
OFFICE Files—Wordmark—$45. 2 or more— 
$40 each. COMMON LAW—$20 additional. 
DESIGNS—$50 per class. COPIES extra. 
COPYRIGHT—Supply _ title/author/regs— 
FEE:: $75. 2 or more—$70 each. 
GOV'T. LIAISON—AII agencies—SEC 
(10K’s). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 
APPROVED—Our services meet standards 
set for us by a D.C. Court of Appeals Com- 
mittee. 
Over 30 years successful experience-not connected with 
the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bidg., 1011 Arl. Bivd., 
P.O. Box 9656, Arlington, VA 22209 
Phone (703) 524-8200 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Cofnplete laboratory 

services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 

8225 N. W. 13th Street 
Plantation, FL 33322 

(305) 565-0324 

Executive Offices 

159 Great Neck Road 
Great Neck, N.Y. 11021 

(516) 829-8762 
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LAWYERS SERVICES PAGES 


CRIMINOLOGIST 


Case Evaluation - Case Preparation 
Expert Testimony 

THE MEASUREMENT AND EVALUA- 

TION OF LIGHTING IN CRIME-RELATED 

AND PERSONAL INJURY CASES 

—Qualified In Use Of The Illuminance Meter 

—Conversant With All Published Lighting 
Standards 

—Member, Illuminating Engineering Society 
of North America 


PHYSICAL SECURITY STANDARDS IN 
—Hotels And Motels 

—Apartment Buildings And Condominiums 
—Shopping Centers 

—Airports And Transportation Facilities 
—Hospitals 

—Office Buildings 

—Industrial Complexes 

—All Commercial And Public Facilities 


NEGLIGENCE INVOLVING SECURITY 
GUARDS 


INTERPRETATION OF CRIME STATIS- 
TICS IN “HIGH CRIME AREAS” 


POLICE PROCEDURES AND 
MALPRACTICE 
—Excess Use Of Force 
—Firearms Useage 
—High Speed Pursuit 
—Negligence In Hiring, Training, Retention 
—Police Conduct 
CITY AND COUNTY JAIL INCIDENTS 
—Jail Suicides 
—Handling The Mentally Ill 
—Inmate-On-Inmate Assaults 
—Personal Injuries 
—Searching Procedures 
Dr. William J. Bopp 
1400 S.W. 2Ist Lane, Boca Raton, FL 33432 
(305) 395-4830 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Florida’s best bar review course 


Address 


The course the others imitate 
Law School 


Telephone (area code 


Year graduated 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
Nationa! Headquarters: 10101 W. Jefferson Blvd. Culver City, California 90230, 558-3100 


Police and Jail Procedures— 
Professor of Criminal Justice 
Available to assist in case 
preparation, deposition, and court 
testimony for defense and plaintiff 
attorneys in police related matters 
(excessive force, firearms abuse, 
pursuit driving), and jail related 
matters (custodial deaths and 
injuries, excessive force, and con- 
ditions of confinement). Twenty-two 
years of experience as a detective, 
major, chief deputy (under sheriff) 
and professor of criminal justice. 

Dr. Leonard Territo 

Law Enforcement Consultants 

14705 Oak Vine Drive 

Lutz, Florida 33549 

Phone (813) 273-1861 


) 


HIGHWAY/TRAFFIC 
ENGINEER 


University professor, Registered Professional 
Engineer, over 20 years’ experience in aca- 
demics, research, government and industry. 
National recognition. Research and testimony 
for attorneys since 1968. 

© Accident © Traffic Lights 

reconstruction Road Signs 

Highway Design Traffic Generation 

© Safety Analysis © Capacity 

© Parking Studies © Traffic Impact 

© Railroad Crossing ® Speed Estimates 


Vasant H. Surti, Ph.D., P.E. 
936 N.W. 106 Avenue 


Miami, FL 33172 (305) 226-3386 


Corporate Kit 
*30° 
Updated Minutes and By 
Laws printed on 25% rag 
bond, includes Sample. 
forms, provision for sole 
subscriber, review of tax 
considerations, i.e. 1244 
stock, Sub Chapter S, 
Medical Reimbursement; 

etc. 

Seal — Certificates 
Transfer Ledger 
3-Ring Binder — Slip Box 
State & Federal Forms 
Pre-addressed Envelopes 
FREE Memo Pad 


Write 


tailed 
order 


head for a FREE copy 
of our NEW minutes 
and by-laws and de- 


“TIPS” service. 


SUPPLIERS TO 
ATTORNEYS FOR 


121 S.E. 1st Street 
Miami, Florida 33131 
(305) 358-2571 


OUR NEWEST SERVICE 


TOTAL $ 40 


INCORPORATING 
PACKAGE 


Upon receipt of your order 
we will Prepare theArticles 
of Incorporation, Hand file 
with the Secretary of 
State, and return to you 
the certified copy com- 
plete with charter number 
and date stamp plus all 


on your !etter- 


material and 
forms for ACE 


25 YEARS 


other documents. 


FEES AND ACCOUNTING — 


LAW OFFICE MANAGEMENT 


PROFESSIONAL LIABILITY CLAIMS PREVENTION 
DOCKET CONTROL — CLIENT RELATIONS — FILING SYSTEMS 


PERSONNEL AND COMPENSATION 


OFFICE EQUIPMENT, AUTOMATION, LIBRARIES AND DESIGN 


DUKE NORDLINGER STERN, J.D., Ph.D. 
1336 - 54th Avenue N.E., St. Petersburg, FL 33703 (813) 527-1212 


AMORTIZATION 
SCHEDULES 


$3.00 Prepaid - 10 for $20.00 


DAYTONA DATA 
P.O. Box 2119 
Daytona Beach, FL 32015 


AMOUNT OF 
LOAN 


RATE TERM 


PAYMENT | MONTH OF} PAYMENTS 


1st PYMT PER YEAR 


ADD'L 
SETS 


$ % 


$1.50 ea 


IF BANKERS ARE AMONG YOUR 
IMPORTANT CLIENTS, YOU'LL 
PROFIT BY READING FLORIDA 
BANKER, the Southeast’s fore- 
most banking association 
monthly magazine. 

You know attorneys often need 
current information on banking 
activities and regulations. 
FLORIDA BANKER brings you cur- 
rent monthly financial news in 12 
information packed issues. 

To take advantage, return this 
coupon with $24 for a one-year 
subscription to: 


) 


Fllopida 


FLORIDA BANKER 
POB 6847 
Orlando, FL 32853 


Name Title 


Company 
Address 


Zip 


(Type on separate card, if you need additional room.) 
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FREE CATALOG of 
Reconditioned IBM 
Word Processors 


All with 90 days Free Service. 
Save thousands of dollars! » 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 
© Reasonably priced at $21.00 
e Your name embossed in gold on 


the front cover at no extra charge 
e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


MEDICAL 
_MALPRACTICE 
PERSONAL INJURY. 
“AND PRODUCT LIABILITY | 
450 Board Certified physicians in all 
specialties, nationwide and Florida. 
Fee: $400 to $600 for written reports. 
Experts guaranteed -for meritorious 
cases. Experience: 6 years and 4000 
cases. FREE telephone consultation 


800 
521-3085 
In Michigan 
800 482-3651 - 

torney References. Funds available to 
defray the cost of litigation. 

_ The Medical Quality Foundation 

: 11607 Foxclove Road, Reston, Virginia 


TOLL FREE 800-336-0332 


For catalog 
call toll-free or write 


WORD PROCESSING EXCHANGE 
W € P.O. Box 7361, Ann Arbor MI 48107 


with our Medical Director. Local At- - 


ePersonal Injury eMedical Malpractice 
eWorker’s Comp 


Indepth Analysis of ‘Medicals’ 
by 
REGISTERED NURSES 


Neuropsychology 
® Assist in case preparation 


Assessment of brain damage and 


consequent vocational, intellectual 

Suggest additional areas of discovery and personality deficits. 
Witnesses 

Highland Park West Broward Mental 


General Hospital, 
1660 Northwest 7th Ct. 


Health Services, 
7380 N.W. 5th St., 
Health Care Consultants, inc. Miami, 33136 Plantation, FL 33317 

Box 18223 e Pensacola, FL 32523 ¢ 904/476-9548 Telepho Telep! 4 
4350 N.W. 34th St. @ Ft. Lauderdale, FL 33319 e 305/739-8911 (305): 3048111 - Ext. 245 (305) 792-5030 


A COURTEOUS STAFF READY, WILLING AND ABLE TO SERVE YOU 


SERVICE 
QUALITY 


- EXPEDIENCY 


Call Your Order In By 4:00 P. M. 
IT WILL BE PROCESSED AND SHIPPED SAME DAY 


ROUTE 1- BOX 80 
MORRISTON, FLA. 32668 


RUSH ORDERS CALL COLLECT 


1 (904) 732-0979 
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Rare coins 


in the estate 
you're 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 
(305) 373-3001 


FLORIDA 
Miami, Florida 33131 


The Source for superb quality. 


POLICE PROCEDURES 


Renowned univ. criminologist and 
police authority—featured on “60 
Minutes,” in Newsweek, U.S. News 
and World Report, etc. Extensive 
experience in police litigation 
involving excessive force, intentional 
and negligent use of firearms, 
improper use of police vehicles, and 
standards of police conduct. Full 
credentials and references available 
on request. 

Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 


(904) 222-2476 


RD 
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THE 
POLICY EARLY 
NEXT 


You don’t have to hope. Not with American. American Title offices have 
published the specific response times you can expect for key title services. 
Everything from processing the order to submitting underwriting decisions 
to issuing the policy. Now you'll know—in hours and days—the maximum 
time it will take for American Title to complete every facet of its service. And 
usually, we'll beat our published schedule. 


»© Count on American. Everybody talks about good service. 
We put it in writing. 


american title insurance company 
1101 Brickell Avenue, Miami, Florida 33131. (305) 374-4300 


Affiliated Companies: The Title Insurance Corporation of Pennsylvania, 
Columbia Real Estate Title Insurance Company. 


a subsidiary of The Continental Corporation @ TCC 1962 
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VALUABLE NEW FEATURES: 


e Annotations of decisions of State and 
Federal appellate courts, Attorney General 
Opinions and final orders of the Division 
of Administrative Hearings. 


¢ Editorial notes list forms available from 
agencies, point out possible invalidity or 
unconstitutionality of rules, and inform of 
impending repeal or amendment. 


¢ Indexes within each volume and a 
softbound General Index volume make 
finding rules easy. Subject matter and 
agency indexes within volumes are 
cross-referenced to other headings within 
that volume and to the General Index 
volume. The General Index is 
comprehensive. 


¢ Plus — Statutory Cross-Reference 
volume and Historical Tracing Table 
volume. 


The Florida Administrative Code Annotated 


is the official compilation of the rules and regulations of state regulatory agencies 
which have been filed with the Department of State pursuant to the provisions of 


Chapter 120, Florida Statutes. 


Forty-Three Titles in Twelve Volumes 


Each title number represents a department, 
commission, board or other agency. Letter sub-titles 
indicate divisions within departments. Each title is 
divided into chapters containing.rules relating to a 
particular subject. Each rule is followed by statutory 
authority, implementation, and the history of the rule, 
set in italicized type. 


1982 Spring Supplement Package keeps 
| your Code up-to-date and in order. 


The Spring Supplement to the Florida Administrative 
Code is a 437-page softbound volume covering rules 
(new and repealed) and amendments filed from January 
1, 1982 to March 31, 1982. Includes index, historical 
tracing table and statutory cross-reference table for 
the material covered in the supplement. In addition, 
subscribers receive — at no charge — a gold foil 
stamped ring binder which can be used to collect 
issues of the Florida Administrative Weekly between 
quarterly supplements. Retail price $30.00. 


ACTION CARD 


Please enter my order for the publication(s) indicated including any 
i supplements, revisions, replacement pages, revised volumes, new 

additional volumes and related materials. | understand | may cancel 

my subscription for the supplements, revisions, etc., by so 
} informing The Harrison Company in writing. Automatic subscribers 
Hy will receive preferential subscriber prices. 


a —FLORIDA ADMINISTRATIVE CODE SET 
12 volumes 100275 
plus 5% sales tax when applicable 


—ANNUAL POCKET PART SUPPLEMENTS, ANNUAL 
GENERAL INDEX REVISIONS AND QUARTERLY 
SUPPLEMENTS 

cost per annum $149.00 
plus 5% sales tax when applicable 


On cash sales there is no handling charge and The Harrison 
' Company will pay postage or freight. Handling charges plus postage 
g or freight will be added to all other sales. 


— Bill Personal Account — Bill Firm Account 
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82-T1 


THE Fe] HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 
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Testimony to Excellence 


United State Code Annotated is the 
lawyer’s indispensable tool. It is con- 
sulted daily in more offices across the 
land than any other federal statutory 
source. That is testimony to the lead- 
ership it enjoys today and has ex- 
perienced for more than half a cen- 
tury. 


USCA users provide individual testi- 
mony: 


A California lawyer writes: “It is an 
invaluable tool-of-the-trade and | 
would recommend it highly to any- 


From a Texas lawyer: “... USCA 
has been an invaluable source of 
information that | have not only used 
in federal matters but also as a re- 
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search tool for looking up matters in 
state cases that had federal questions 
involved in them.” 


A Louisiana lawyer says simply: 
“USCA is an absolutely essential 
tool.” 


An Indiana lawyer reports: USCA 
“has become a valuable tool in ex- 
panding my federal practice.” 


Every lawyer has a federal practice. 
Every lawyer needs USCA. Isn't it time 
you investigated the use of this in- 
dispensable research tool? Spend 
just a few minutes with your West 
Sales Representative, or write to West 
Publishing Company, 50 W. Kellogg 
Boulevard, P.O. Box 3526, St. Paul, 
MN 55165. 
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